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SPECIAL PLANNING COMMISSION
MEETING AGENDA

Thursday, December 14, 2017 at 7:00 p.m.
MEETING AGENDA

OROVILLE CITY HALL
1735 MONTGOMERY STREET, OROVILLE, CA 95965
ALL MEETINGS ARE RECORDED

This meeting may be broadcast remotely via audio and/or video conference at the following address:
Cofta Cole, LLP, 2261 Lava Ridge Court, Roseville, California 95661.

ADMINISTRATIVE AGENDA

1. CALL TO ORDER
2. ROLL CALL

Commissioners Adonna Brand, Michael Britton, Randy Chapman, Wyatt Jenkins,
Justin McDavitt, Vice Chairperson Carl Durling, Chairperson Damon Robison

3. PLEDGE OF ALLEGIANCE

4, C VIDUALS WHO WISH P
TEM

v

This is the time the Chairperson will remind persons in the audience who wish to
address the Commission on a matter that is on the agenda to fill out one of the
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cards located in the lobby and hand it to the clerk of the meeting. The
Chairperson will also remind persons in the audience that under Government
Code Section 54954 .3, the time allotted for each presentation may be limited.

5. PUBLIC COMMENTS
This is an opportunity for members of the public to address the Planning
Commission on any subject relating to the Planning Commission, but not relative
to items on the present agenda. The Planning Commission reserves the right to
impose a reasonable limit on time afforded to any individual speaker.

6. CORRESPONDENCE
Letter from Ann E. Brodsky, Coordinator of Tobacco Use Prevention Education at
the Chico Unified School District, in support of prohibiting the sale of menthol
cigarettes and other flavored tobacco products.

7. APPROVAL OF MINUTES
Approve the minutes of the October 26, 2017 regular Planning Commission
meeting.

REGULAR AGENDA

8. PUBLIC

8.1 ZC 17-01: Rezone of 1355 Washington Avenue from MXD to MXC - The
Oroville Planning Commission will review and consider sending a
recommendation to the Oroville City Council to Rezone the property identified as
1355 Washington Avenue (APN: 013-030-010) from Downtown Mixed Use
(MXD) to Corridor Mixed Use (MXC).
Staff Report: Luis A. Topete, Associate Planner
Staff Recommendation:
Adopt Resolution No. P2017-16: A RESOLUTION OF THE OROVILLE CITY
PLANNING COMMISSION MAKING FINDINGS AND SENDING A
RECOMMENDATION TO THE CITY COUNCIL TO APPROVE THE REZONE
OF 1355 WASHINGTON AVENUE (APN: 031-030-010) FROM DOWNTOWN
MIXED USE (MXD) TO CORRIDOR MIXED USE (MXC)

8.2 ZC 17-02: Prohibiting the Sale of Menthol Cigarettes and Other Flavored

Tobacco Products - The Oroville Planning Commission will conduct a public
hearing to consider sending a recommendation to the Oroville City Council to
prohibit the sale of menthol cigarettes and other flavored tobacco products and
increase the fee of a tobacco retail license to cover the City’'s cost of
administration, implementation, and enforcement
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9.1

9.2

10.

1.

12.

Staff Report: Luis A. Topete, Associate Planner

Staff Recommendation:

Adopt Resolution No. P2017-18: A RESOLUTION OF INTENTION OF THE
OROVILLE PLANNING COMMISSION RECOMMENDING THAT THE CITY
COUNCIL AMEND ORDINANCE NO. 1794 FOR THE PURPOSE OF
PROHIBITING THE SALE OF MENTHOL CIGARETTES AND OTHER
FLAVORED TOBACCO PRODUCTS AND INCREASE THE FEE OF A
TOBACCO RETAIL LICENSE

REGULAR BUSINESS

Feather River Crossing Signage — The Oroville Planning Commission will
review and consider providing staff direction regarding the proposed signage for
the repurposing of the commercial property at 355 Oro Dam Boulevard, the
previous location of Walmart and future location of Feather River Crossing
commercial complex.

Staff Report: Luis A. Topete, Associate Planner

Staff Recommendation:

Provide staff direction.

Prioritization of the Transportation Capital Improvement Program (TCIP)
Projects List — The Oroville Planning Commission will review and prioritize the
City’s TCIP projects list to forward its recommendations to the City Council.

Staff Report: Luis A. Topete, Associate Planner

Staff Recommendation:

Staff recommends the Planning Commission forward a prioritized list of TCIP
projects to the City Council for their review and consideration.

DISC ION ITEM

e Potential for foot bridge at end of Bridge Street

DIRECTOR’S REPORT

A verbal report may be given by the Community Development Director.
COMMISSION REPORTS

Reports by commission members on information they have received and
meetings they have attended which would be of interest to the Commission or
the pubilic.



13. ADJOURNMENT

Adjourn to Thursday, January 25, 2018 at 7:00 P.M. in the Oroville City Council
Chambers.

Respectfully submitted by,

7/’(”“&/,(1—— fc"l &&01/\ /Zcu//(

Donald Rust, Director
Community Development Department

hkk NOTICE *h%

If requested, this agenda can be made available in appropriate alternative formats to persons with
a disability, as required by Section 202 of the Americans with Disabilities Act of 1990 and the
Federal Rules and Regulations adopted in implementation thereof. Persons seeking an
alternative format should contact Donald Rust, Director for further information. In addition, a
person with a disability who requires a modification or accommodation, including auxiliary aids or
services, in order to participate in a public meeting should telephone or otherwise contact Donald
Rust, Director as soon as possible and preferably at least 24 hours prior to the meeting. Donald
Rust, Director may be reached at 530-538-2433, or at e-mail rustdi@cityoforoville.org, or at the
following address: City of Oroville Planning and Development Services Department, 1735
Montgomery Street, Oroville, CA 95965.

*** NOTICE ***
Any person who is dissatisfied with the decisions of this Planning Commission may appeal to the
City Council by filing with the Zoning Administrator within fifteen days from the date of the action.
A written notice of appeal specifying the grounds and an appeal fee immediately payable to the
City of Oroville must be submitted at the time of filing. The Oroville City Council may sustain,
modify or overrule this decision.




December 7, 2017
Oroville Planning Commission Members

I am writing this letter of support, calling upon Oroville decision makers to move forward with the
flavor/menthol ban and fee increase proposal on the newly passed Tobacco Retail Licensing policy. My
experience in working with high school youth on tobacco prevention advocacy activities for over 20
years has proven that youth are angry about being the targets of multibillion dollar marketing
campaigns, designed by tobacco companies to lure young people into using their products. The
awareness about youth being manipulated through marketing to use drugs drives our young people, and
all those in our communities, to do something about it.

A solid, comprehensive and enforceable Tobacco Retail Licensing policy would significantly reduce
youth exposure to these seductive products and schemes. Chico Kids Leading Everyone Against Nicotine
(KLEAN) students have been advocating for a TRL policy over the past several years, and have looked to
Oroville ‘s progressive and caring actions for inspiration and guidance.

Oroville’s TRL move towards protecting young people in their community from deadly tobacco products
provides our youth and community members with evidence of the extent to which the key decision
makers in Butte County understand, and act upon those serious health issues affecting our youth.

Tobacco retailers may not like being asked to reduce or eliminate the number of drugs being marketed
to youth in their stores. But we all know that this is the most ethical position to take when the health of
our youth is being jeopardized. Tobacco retailers certainly may not like having to pay a fee that would
help them operate a business in compliance with existing tobacco laws. But we all know that this is the
most ethical position to take.

Listen to the experts on these issues. Read the research. Think of the children in your own families
eyeing the candy-like products infused with nicotine. Then the choice of how to vote will be an easy

one.

Thank you,

Ann E Brodsky

Coordinator, Tobacco Use Prevention Education
Chico Unified School District

abrodsky@chicousd.org
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CITY OF OROVILLE
PLANNING COMMISSION MEETING MINUTES
OCTOBER 26, 2017 — 7:00 PM

These minutes detail the action which was taken related to each agenda item and do not reflect
any discussion that may have occurred. For information regarding what was discussed related
to a particular item, if anything, you can obtain a copy of the audio recording for this meeting by
sending an email to cityclerk@cityoforoville.org or by calling the Clerk’s office at 530-538-2535.

The agenda for the October 26, 2017 regular meeting of the Oroville Planning Commission was
posted on the bulletin board at the front of City Hall and in the City Council Chambers, and on the
City of Oroville’s website located at www.cityoforoville.org, on Monday, October 20, 2017, at 11:30

a.m.
1. CALLT RDER
The July 27, 2017 regular meeting of the Oroville Planning Commission was called to
order by Vice Chairperson Durling, at 7:01 p.m.
2. ROLL CALL
Present:. Commissioners Brand, Chapman, Jenkins, McDavitt, Vice Chairperson Durling
Absent: Commissioner Britton, Chairperson Robison (excused)
Staff Present:
Donald Rust, Acting City Administrator Luis Topete, Associate Planner
Dawn Nevers, Assistant Planner Jamie Hayes, Assistant City Clerk
3. PL E OF ALLE CE
The Pledge of Allegiance was led by Chairperson Robison.
4. RECOGNITION OF INDIVIDUALS WISHING TO SPEAK ON AGENDA ITEMS
Scott Hubbard — Item No. 9.1 Mark Mendez — ltem No. 9.3
5. PUBLIC COMMENT - None
6. CORRESPONDENCE - None

October 26, 2017 Planning Commission Meeting Minutes Page 10of 4



7. APPROVAL OF MINUTES
Approval of the minutes of the July 27, 2017 regular Planning Commission meeting.
A motion was made by Commissioner Chapman, seconded by Commissioner Jenkins, to:
Approve the minutes of the July 27, 2017 regular Planning Commission meeting.
The motion was passed by the following vote:
Ayes: Commissioners Brand, Chapman, Jenkins, McDavitt, Vice Chairperson
Durling
Noes: None
Abstain: None
Absent: Commissioner Britton, Chairperson Robison
REGULAR AGENDA
8. PUBLIC HEARINGS - None
9. REGULAR BUSINESS
9.1 ARCO - ANM/PM STATION — FINDING OF PUBLIC CONVENIENCE OR NECESSITY

(TYPE 21) - staff report

The Oroville Planning Commission considered adopting a Finding of Public Convenience
or Necessity for a Type-21 “Off Sale General — Package Store” alcoholic beverage license
for the property identified as 410 Oro Dam Boulevard (APN: 035-030-085), the existing
location of the ARCO — am/pm station. (Luis Topete, Associate Planner)

Scott Hubbard, Applicant, responded to inquiries from the Commission.

Following discussion, a motion was made by Commissioner Chapman, seconded by
Commissioner Jenkins, to:

Adopt Resolution No. P2017-15: A RESOLUTION OF THE OROVILLE CITY
PLANNING COMMISSION FINDING AND DETERMINING THAT THE PUBLIC
CONVENIENCE OR NECESSITY WOULD BE SERVED BY THE ISSUANCE OF AN
OFF-SALE GENERAL - PACKAGE STORE (TYPE-21) ALCOHOLIC BEVERAGE
LICENSE FOR THE PROPERTY IDENTIFIED AS 410 ORO DAM BOULEVARD,
OROVILLE, CA 95965 (APN: 035-030-085).

The motion was passed by the following vote:

Ayes: Commissioners Brand, Chapman, Jenkins, McDavitt, Vice Chairperson
Durling

Noes: None

Abstain: None

Absent: Commissioner Britton, Chairperson Robison

October 26, 2017 Planning Commission Meeting Minutes Page 2 of 4



9.2

9.3

10.

1.

14.

PRIORTIZATION OF CAPITAL IMPROVEMENT PROGRAM (TCIP) PROJECTS LIST —
staff report

The Oroville Planning Commission received the City’'s TCIP projects list for consideration
of potential recommendations to send the City Council. (Luis Topete, Associate Planner)

Following discussion, the Commission continued this item to the next regular
Planning Commission meeting for further discussion.

POTENTIAL DRIVE-THRU RESTAURANT AT 1355 WASHINGTON AVENUE - staff
report

The Oroville Planning Commission will review and consider providing direction on the
application process for the proposed project. (Luis Topete, Associate Planner)

Mark Mendez, Applicant, addressed questions relating to the development of a drive-thru
restaurant at 1355 Washington Avenue.

Following discussion, the Commission directed staff to initiate a rezone to mixed
use commercial zoning.

ISC ION ITE

The Commission discussed Planning Commission meeting dates for November and
December. Following discussion, the Commission directed staff to schedule the next
Planning Commission meeting on December 14, 2017, at 7:00 p.m.

DIRECTOR’S REPORT

Donald Rust, Director of Community Development, reported on the following:
Development of former Walmart property — update
Development of Gateway Project — update

Development of Feather River Tribal Health Project — update
Kentucky Fried Chicken — update

Carl’'s Jr. — update

Oroville Hospital Expansion Project - update

CHAIRPERSON/COMMISSIONERS REPORTS

Commissioner Chapman gave a brief report on the American Planning Association’s
Annual Conference.

ADJOURNMENT

The meeting was adjourned at 8:13 p.m. A regular meeting of the Oroville
Planning Commission will be held on Thursday, December 14, 2017, at 7:00 p.m.

October 26, 2017 Planning Commission Meeting Minutes Page 3 of 4



Donald Rust, Secretary Damon Robison, Chairperson
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City of Oroville

1735 Montgomery Street
Oroville, CA 95965-4897

www.cityoforoville.org

COMMUNITY DEVELOPMENT DEPARTMENT

(530) 538-2430 FAX (530) 538-2426

PLANNING COMMISSION STAFF REPORT December 14, 2017

ZC 17-01: Rezone of 1355 Washington Avenue from MXD to MXC — The Oroville Planning
Commission will review and consider sending a recommendation to the Oroville City Council to
Rezone the property identified as 1355 Washington Avenue (APN: 013-030-010) from Downtown
Mixed Use (MXD) to Corridor Mixed Use (MXC).

APPLICANTS: City of Oroville

LOCATION: 1355 Washington Avenue
Oroville, CA 95965
APN: 013-030-010

GENERAL PLAN: Mixed Use
EXISTING ZONING: Downtown Mixed Use (MXD)
PROPOSED ZONING: Corridor Mixed Use (MXC)

FLOOD ZONE: ZONE X: Areas determined to be
outside the 0.2% annual chance floodplain.

ENVIRONMENTAL DETERMINATION:

e General Rule Exemption; Title 14, CCR, §15061(b)(3)
e Existing Facilities; Title 14, CCR, §15301
e New Construction or Conversion of Small Structures; Title 14, CCR, §15303

REPORT PREPARED BY:

A A G

Luis A. TopeteAssociate Planner
Community Development Department

REVIEWED BY:

ky[(/aﬁjp Lo o flecat

Donald Rust, Director
Community Development Department

RECOMMENDED ACTIONS:

City staff recommends that the Planning Commission take the following actions:

1. HOLD a public hearing and consider sending a recommendation to the Oroville City
Council to Rezone the property identified as 1355 Washington Avenue (APN: 013-

030-010) from MXD to MXC; and




2. ADOPT the General Rule Exemption — Title 14, CCR, §15061(b)(3); Existing
Facilities Exemption — Title 14, CCR, §15301; and New Construction or Conversion
of Small Structures Exemption — Title 14, CCR, §15303, as the appropriate level of
environmental review in accordance with the California Environmental Quality Act
(CEQA) Statute and Guidelines (Attachment H); and

3. ADOPT Resolution No. P2017-16 (Attachment ).

SUMMARY

The Oroville Planning Commission will review and consider sending a recommendation
to the Oroville City Council to Rezone the property identified as 1355 Washington
Avenue (APN: 013-030-010) from Downtown Mixed Use (MXD) to Corridor Mixed Use
(MXC).

DISCUSSION

Staff is recommending a rezone of the property located at 1355 Washington Avenue
(APN: 013-030-010) from MXD to MXC. This property has a long history of issues with
the State Water Control Board and has been sitting idle for many years. The new
property owner intends to renovate the property into a drive-thru restaurant. However,
the property has a zoning designation of MXD which permits restaurants by right, subject
to a zoning clearance, but does not permit the approval of a drive-thru restaurant. This
property is located at the northeastern edge of what is considered the City’'s downtown
commercial district, on the east end of the roundabout at Montgomery Street, Table
Mountain Boulevard and Washington Avenue.

The property has an existing structure approximately 970 square feet in size which the
property owner intends to convert into a drive-thru restaurant. No application for a drive
thru restaurant has been submitted as the property, as zoned, does not permit a drive-
thru, although the intended restaurant use is permitted by right, subject to a zoning
clearance. Once the property is rezoned to MXC and the applicant can apply for the
operation of a drive thru restaurant at the subject project, the City will review the project
specific impacts associated with the project as approval of a Conditional Use Permit
would be required. The current zoning of MXD is a use that allows for a residential
density more than double that of an MXC district, and may allow a Floor Area Ratio of up
to 3.5 times that of an MXC district. Thus, the proposed Rezone would reduce the
potential density of the site substantially.

ENVIRONMENTAL REVIEW

This action has been determined to be exempt from the California Environmental Quality
Act (CEQA) review pursuant to Title 14, California Code of Regulations, Section
15061(b)(3) “General Rule Exemption,” Section 15301 “Existing Facilities,” and Section
15303 “New Construction or Conversion of Small Structures.”



General Rule; Title 14, CCR, §15061(b)(3)

A project is exempt from CEQA if the activity is covered by the general rule that CEQA
applies only to projects which have the potential for causing a significant effect on the
environment. Where it can be seen with certainty that there is no possibility that the
activity in question may have a significant effect on the environment, the activity is not
subject to CEQA.

Existing Facilities; Title 14, CCR, §15301

Section 21084 of the Public Resources Code requires the CEQA Guidelines to include a
list of classes of projects which have been determined not to have a significant effect on
the environment and which shall, therefore, be exempt from the provisions of CEQA.
Class 1 consists of the operation, repair, maintenance, permitting, leasing, licensing, or
minor alteration of existing public or private structures, facilities mechanical equipment,
or topographical features, involving negligible or not expansion of use beyond that
existing at the time of the lead agency’s determination. The key consideration is whether
the project involves negligible or no expansion of an existing use.

New Construction or Conversion of Small Structures; Title 14, CCR, §15303

Class 3 consists of construction and location of limited numbers of new, small facilities
or structures; installation of small new equipment and facilities in small structures; and
the conversion of existing small structures from one use to another where only minor
modifications are made in the exterior of the structure. The numbers of structures
described in this section are the maximum allowable on any legal parcel. Examples of
this exemption include, but are not limited to a store, motel, office, restaurant or similar
structure not involving the use of significant amounts of hazardous substances, and not
exceeding 2,500 square feet in floor area.

The property has an existing structure approximately 970 square feet in size which the
property owner intends to convert into a drive-thru restaurant. No application for a drive
thru restaurant has been submitted as the property, as zoned, does not permit a drive-
thru, although the intended restaurant use is permitted by right, subject to a zoning
clearance. Once the property is rezoned to MXC and the applicant can apply for the
operation of a drive thru restaurant at the subject project, the City will review the project
specific impacts associated with the project as approval of a Conditional Use Permit
would be required. The current zoning of MXD is a use that allows for a residential
density more than double that of an MXC district, and may allow a Floor Area Ratio of up
to 3.5 times that of an MXC district. As the building is existing and the proposed Rezone
would reduce the potential density of the site substantially, this action has been found to
be exempt from further CEQA review. (Attachment H)

FISCAL IMPACT

Costs associated with staff time and materials to process the rezone and $50.00 Butte
County Clerks Filing Fee for filing the Notice of Exemption.

PUBLIC NOTICE



The meeting date, time, and project description were published in the Oroville Mercury
Register and posted at City Hall (Attachment J).

ATTACHMENTS

A — Vicinity Map

B — Aerial Map

C — Surrounding General Plan Land Uses
D — Surrounding Zoning Districts

E — Allowed Uses in Mixed Use Districts
F — MXD Development Standards

G — MXC Development Standards

H — Notice of Exemption

| — Resolution No. 2017-16

J — Newspaper Notice
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CITY OF OROVILLE PLANNING DIVISION
Applicant:

Project Title:
City of Oroville iC 17-01: Rezone from MXD to MXC
Project Location:
1355 Washington Avenue (APN: 013-030-010) ;1’ 5
Genera !/ Plan:

Zoning Designation

Requested Entitlements:

Mixed Use Downtown Mixed Use (MXD) Rezone from MXD to MXC N
TRAKIT # Assessor's Parcel #:

Project#: PL1710-005 013-030-010
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i"-Orc;v_iiIe_Maicipal Code
| Up Previous Next | Main

Title 17 ZONING
Chapter 17.34 MIXED-USE DISTRICTS

17.34.020 Allowed uses in mixed-use districts.

Search

| Print No Frames

Table 17.34.020-1 shows the uses allowed in the mixed-use districts. These uses include:

A. Permitted Use (P). Uses shown with a “P” are permitted by-right with zoning clearance approval.

See Section 17.48.030 (Zoning clearances).

B. Administrative Permit Required (AP). Uses shown with an “AP” require an administrative

permit. See Section 17.48.020 (Administrative permits).

C. Use Permit Required (UP). Uses shown with a “UP” require a use permit. See Section 17.48.010

(Use permits).

D. Use-Specific Regulations (S). Uses shown with an “S” must comply with specific regulations for
that use. The table identifies the section number for the use-specific regulations.

E. Use Not Allowed (-). Uses shown with a “-” or that are not listed, are not allowed.

Table 17.34.020-1:

Allowed Uses in Mixed-Use Districts

Key

| Permitted use, subject to zoning clearance

AP  Administrative permit required

UP  Use permit required

S See use-specific regulations for permit requirement

- Use not allowed

Zoning Districts

Land Use MXD MXN MXC Use-Specific Regulations
Local Food Uses
AP AP AP |17.16.220
Neighborhood food and beverage sales (Neighborhood food
and beverage sales)
Urban agriculture S S S 17'.1 B=200.Croan
agriculture)
Public Assembly
Carnival, circus or fair AP | ap | ap |17:16.060 (Temporary
uses and buildings)
Commercial recreational facility—indoor, UP up p
10,000 square feet or less of gross floor area
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Zoning Districts

Land Use MXD MXN MXC Use-Specific Regulations

Commercial recreational facility—indoor, more UP UP UP

than 10,000 square feet of gross floor area

Commercial recreational facility—outdoor - - UpP

Concert or performance AP AP AP IF G000 ('|fer_nporary
uses and buildings)

Library or museum upP UP upP

Meeting facility—10,000 square feet or less of = p P

gross floor area

Meeting facility—more than 10,000 square feet UpP up P

of gross floor area

Park or playground upP uUpP upP

School, public UP uprP UP

School, private urP up uprP

Training facility UP UpP upP

Residential [1]

Caretaker residence UP upP -

Family day care, large S S S - 18,0001 (amLy gy
care homes)

Family day care, small P P P GISE00 (Family gy
care homes)

Home occupation, low-impact S S S 17'16'0‘.10 (Fome
occupation)

Home occupation, moderate-impact S S S 17'16'0‘?0 (Home
occupation)

Mixed-use development P P P 17.16.030 (Mixed-use
development)

Multiple-family dwellings [1] - P P

Residential care facility—6 units or fewer P P P

Residential care facility—7 units or more uUpP upP -

Retail

Alcoholic beverage sales upP UP UP

Building supply - - -

Equipment and machinery sales or rental - - -
17.16.080 (Drive-

Drive-through establishment—pharmacy - - UP |through
establishments)




Zoning Districts

Land Use MXD MXN MXC Use-Specific Regulations
17.16.080 (Drive-
Drive-through establishment all other uses - - UP |through
establishments)
Farmers market AP AP AP
Food and beverage sales—10,000 square feet p p p
or less of gross floor area
Food and beverage sales—10,001 to 40,000
UP P P
square feet of gross floor area
Food and beverage sales—more than 40,000
UP UP P
square feet of gross floor area
Funeral merchandise sales upP UpP upP
Gas station - - UP 17'1.6'070 (Eas
stations)
General retail—10,000 square feet or less of P P P
gross floor area
General retail—10,001 to 40,000 feet of gross UP P p
floor area
General retail—more than 40,000 square feet
- UP UP
of gross floor area
Marijuana dispensary - - -
Mobile food vendor AP AP AP 17'16'150.(M°b"e
food vending)
Pet store upP upP UpP 17'16'120 (Animal
keeping)
Plant nursery or garden supply store UP UP P
Restaurant or café P P P
Seasonal holiday agricultural sales AP AP AP HHE.050 (Terpporary
uses and buildings)
Shopping center, 1,000 square feet or less of p P P
gross floor area
Shopping center, 1,000 square feet or greater
P UP P
of gross floor area
17.36.010 (Allowed
Smoke shop upP upP UP  |uses in industrial
districts)
Vehicle sales—automobile, new - - P
Vehicle sales—all other - - upP




Zoning Districts

Land Use MXD MXN MXC Use-Specific Regulations
Services

Animal grooming upP UP upP I1<Z<'e1p6ir'11g§0 (Animal
Animal keeping, noncommercial P P P :Zé1p?r'1;2)0 (Animal
Bank or financial service P P P

Bed and breakfast P P P

Business support service P P P

Car wash g i
Catering service P P P

Child day care center P P P

Gym P P P

Hospital - - -

Hotel or motel UpP - upP

Instructional or production studio P - P

Kennel 2 S IV Miedeal e
Mortuary UP - UP

Office—professional P P P

Office—all other P P P

Outpatient Services UP UP UpP

Personal services—low-impact P P P

Personal services—moderate-impact upP upP uP

Temporary real estate office AP AP AP :Zgj;}iobgﬁ’?;z;aw
Temporary uses not listed here S S S l:gsf;é?gobgﬁj?g;aw
Veterinarian uP | uP P ;Z;p?r'éz)o (Anima)
Manufacturing, Wholesale, Repair, and Storage

Food or beverage production UpP - UP

Landscape material sales - - upP

Manufacturing—20,000 square feet or less of

gross floor area o i L




Zoning Districts

Land Use MXD MXN MXC Use-Specific Regulations

Metalwork—10,000 square feet or less of Up ) up

gross floor area

Mini-storage facility - . - IAAI000 (Moo
mini-storage overlay)

Outdoor storage—250 square feet or less - B P e 16a50(ONidonr
storage)

Outdoor storage—more than 250 square feet UP UP uUpP 17.16.140 (Outdoor
storage)

Repair service, large equipment—20,000 " ) up

square feet or less of gross floor area

Repair service, small appliances P P P

Transportation and Infrastructure

Parking garage or lot as primary use upP upP UP

Public safety facility upP upP upP

Solar energy system, Tier 1 P P P 1fCHS0(Selar
energy systems)

Solar energy system, Tier 2 AP AP AP 1ERICHIS0 (Selar
energy systems)

Solar energy system, Tier 3 upP upP upP 1iFGHE0 olar
energy systems)

Utility building or substation P P P

[1] Residential uses in the downtown mixed-use district are permitted only on upper stories above ground floor commercial uses.

(Ord. 1819 § 8, 2017)
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17.34.030 Downtown mixed-use development standards.

The standards below apply to all primary buildings in the downtown mixed-use zoning district. Figure
17.34.030-1 shows the location of primary streets and secondary streets as referenced in these standards.

A. Building Form and Placement. All new buildings shall comply with the building form and
placement standards in Table 17.34.030-1 and Figure 17.34.030-2.

o ¢ >
o

\r

SIDEWALK o o §-1 OR R-2 PARCEL

PROPERTY LINE PROFERTY LINE

Figure 17.34.030-2 Development Standards in the Downtown Mixed-Use District

Table 17.34.030-1:

Development Standards in the Downtown Mixed-Use District

Building Height A | 55 ft. and four stories maximum

Upper Floor Stepbacks B | 10 ft. min. above the third floor

Ground Floor Ceiling C | 151t

Height, Minimum

Floor Area Ratio 2.0 maximum [1]
Residential Density 70 du/acre maximum
Setbacks

Front and Street Side D | Buildings shall be set back from the front property line so that the combined width of the
sidewalk and setback is a minimum of 10 ft. If the width of the adjacent front sidewalk is 10 ft. or
greater, no front setback is required. In no case shall a building be set back more than 5 ft. from

the back of the adjacent sidewalk.

Interior Side
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10 ft. minimum for parcels adjacent to a residential zone; no required interior side rear setback

for all other parcels
10 ft. minimum for parcels backing into a residential zone; no required rear setback for all other

Rear
parcels

[1] A maximum FAR of 3.5 is permitted for projects that provide community benefits. See Section 17.26.010 (Incentives for

community benefits).
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Figure 17.34.030-1 Primary and Secondary Streets

B. Public Realm. The following standards support an active and inviting public realm in the
downtown mixed-use zoning district. These standards are illustrated in Figure 17.34.030-3.




Figure 17.34.030-3 Downtown Mixed Public Realm Standards

1. Building Entrances. For buildings on a parcel abutting a primary street, the primary building
entrance must face either:
a. The primary street sidewalk; or
b. A pedestrian-oriented outdoor space such as a public square, plaza, or courtyard.
2. Building Width. A building must occupy at least 50% of its parcel width.
3. Storefront Width. The maximum building/storefront width is 50 feet on a primary street and
100 feet on a secondary street. Larger buildings shall be divided into a pedestrian-scale rhythm
with individual building bay widths.
4. Ground-Floor Building Transparency.
a. The ground-floor building walls of a non-residential use facing a primary street shall
provide transparent windows or doors with views into the building for a minimum of 65% of

the building frontage between 2!z and 7 feet above the sidewalk (see Figure 17.34.030-4).
Ninety percent (90%) of the transparent windows or doors area shall remain clear to allow

views into the building.
b.  Exceptions to this transparency requirement may be allowed with a use permit if the
planning commission finds that:
i.  The proposed use has unique operational characteristics which preclude building
openings, such as for a cinema or theatre; and
ii.  Street-facing building walls will exhibit architectural relief and detail, and will be
enhanced with landscaping in such a way as to create visual interest at the pedestrian
level.
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Figure 17.34.030-4 Ground-Floor Building Transparency

Blank Walls. The maximum length of an unarticulated/blank building wall is 10 feet on a

primary street and 25 feet on a secondary street. Building articulation may be provided by:

8.

a. Doors, windows, and other building openings.

b. Building projections or recesses, doorway and window trim, and other details that
provide architectural articulation and design interest.

c. Varying wall planes, heights or contrasting materials and colors.

d.  Awnings, canopies, or arcades to reinforce the pedestrian scale and provide shade and
cover from the elements.

Parking Location and Buffers.

a. Surface parking is prohibited between a building and a primary street property line.
Surface parking shall be located to the rear or side of buildings.

b. Parking completely or partially underground may match the setbacks of the primary
structure. The maximum height of a parking podium visible from a street is 5 feet from
finished grade.

Parking Buffers.

a. Surface parking adjacent to a primary street frontage property line shall be screened
along the public right-of-way with a decorative wall, hedge, trellis, or landscaping at least 3
feet in height.

b. A landscaped buffer at least 3 feet in width and 6 feet in height is required for a parking
lot next to a residential zoning district.

c. Service loading areas shall be located to the side and rear of buildings, and shall be
sufficiently screened from the public right-of-way by a 6-foot high solid wall or row of
densely planted evergreen trees or similar landscaping.

Parking Structures. Parking structures facing a primary street shall incorporate commercial

uses on the ground floor that fronts the sidewalk. Commercial uses shall comply with the public
realm standards in this subsection B.

9.

Driveways and Curb Cuts.



a. New driveways shall comply with the dimension standards shown in Table 17.34.030-2.
The community development director may approve exceptions to these standards if necessary

to accommodate shared or joint use of driveways and parking lots.
Table 17.34.030-2:

Driveway Dimension Standards

Driveway Type Driveway Width
Minimum Maximum
1-way 8 ft. 12 ft.
2-way 20 ft. 25 ft.

b. New driveways may not cross an existing public sidewalk along a primary street
frontage. (Ord. 1819 § 8,2017)

View the mobile version.
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17.34.040 Neighborhood and corridor mixed-use development standards.

A. Building Form and Placement. All new buildings in the neighborhood and corridor mixed-use
districts shall comply with the building form and placement standards in Table 17.34.040-1.

Table 17.34.040-1:
Development Standards for Neighborhood and Corridor Mixed Use Districts

Zoning Districts

Development Standard MXN MXC

Residential density 30 du/ac maximum

Height, maximum [1] 40 feet 60 feet

Setbacks, minimum [2]

Front None, except as required in [3] and [4]
p q

Side, interior lot None, except as required in [5] and [6]

Side. corner lot None, except as required in [5] and [6]

Rear None, except as required in [7]

Floor area ratio, maximum [8] 1.0

[1] Maximum heights apply to main buildings or structures. Height restrictions for accessory structures are in Section 17.12.090
(Accessory buildings and swimming pools). Exceptions to height standards are in Section 17.12.030 (Height limits).
[2] See Section 17.12.040 (Setback requirements) for additional setbacks requirements.

[3] For sites next to a residential district, the front setback is the same as in that residential district. This requirement does not apply
where a street separates the site from the residential district.

[4] The required minimum front setback along Oroville Dam Boulevard, Olive Highway, and Feather River Boulevard is 12 feet.
[5] For sites next to a residential district, the required minimum setback is 10 feet on the side next to the residential district.

[6] Where a side setback area provides access to a dwelling group, the required minimum side setback is 12 feet.

[7] The required minimum rear setback is 20 feet if the rear of the site abuts a residential district.

[8] See Section 17.44.040 (DH-O: Downtown historic overlay) regarding the maximum floor area ratio in downtown historic overlay
(DH-0) district.

B. Pedestrian Environment. The following standards support a pedestrian-friendly environment in
the neighborhood and corridor mixed-use zoning districts.

1. Building Siting and Orientation. The maximum length of an unarticulated/blank building
wall visible from a public street is 50 feet. Building articulation may be provided by windows,
doors, and other architectural elements that support an active building frontage.

2. Pedestrian Orientation.
a. Pedestrian connections shall be provided between parking areas and building entrances.

Where walkways cross driveways, the project shall include design features for pedestrian
safety, such as elevated crosswalks and textured pavement.

b. A pedestrian connection is required between an adjacent sidewalk and the building
entrance.
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3. Parking.
a. One row of parking is permitted between buildings and the front street. The maximum
width of this front parking area is 40 feet. All additional parking must be located to the side or
rear of buildings.
b. For horizontal mixed-use development, parking areas may not separate adjacent land
uses on a site. Uninterrupted pedestrian connections between land uses are required.
c. For parking areas adjacent to a public street, a 10-foot landscaped buffer is required
between the parking area and the street. Landscaping shall be designed and maintained to
allow for public views into the site. (Ord. 1819 § 8, 2017)

View the mobile vetsion.



City of Oroville

Donald Rust
COMMUNITY DEVELOPMENT DEPARTMENT DIRECTOR
1735 Montgomery Street
Oroville, CA 95965-4897
(530) 538-2430 FAX (530) 538-2426
www.cityoforoville.org
NOTICE OF EXEMPTION
TO: Butte County Clerk FROM: City of Oroville
25 County Center Drive 1735 Montgomery Street
Oroville CA, 95965 Oroville, CA, 95965

Project Title: ZC 17-01: Rezone of 1355 Washington Avenue from MXD to MXC
Project Location — Specific: 1355 Washington Avenue (APN: 013-030-010)

Project Location — City: City of Oroville

Project Location — County: Butte

Description of Nature, Purpose, and beneficiaries of project: The property located at 1355 Washington
Avenue (APN: 013-030-010) has an existing General Plan land use designation of Mixed Use and Zoning
designation of Downtown Mixed Use (MXD). Staff is recommending a rezone of the property from MXD
to Corridor Mixed Use (MXC). This property has a long history of issues with the State Water Control
Board and has been sitting vacant for many years. The new property owner intends to renovate the
property into a drive-thru restaurant. However, the property has a zoning designation of MXD which
permits restaurants by right, subject to a zoning clearance, but does not permit the approval of a drive-
thru restaurant. This property is located at the northeastern edge of what is considered the City's
downtown commercial district, on the east end of the roundabout at Montgomery Street and Washington
Avenue.

Name of Public Agency Approving Project: City of Oroville

Name of Person or Agency Carrying out Project: City of Oroville

Exempt Status (Check One):
|:| Ministerial (Sec. 21080(b)(1); 15268)
D Declared Emergency (Sec. 21080(b)(3); 15269(a))
|:| Emergency Project (Sec. 21080(b)(4); 15269(b)(c))
|E Categorical Exemption: State type & section number:
o General Rule; Title 14, CCR, §15061(b)(3)
o Existing Facilities; Title 14, CCR, §15301
e New Construction or Conversion of Small Structures; Title 14, CCR, §15303
|:| Statutory Exemption: State code number:

Reasons why project is exempt: This action has been determined to be exempt from the California
Environmental Quality Act (CEQA) review pursuant to Title 14, California Code of Regulations, Section
15061(b)(3) “General Rule Exemption,” Section 15301 “Existing Facilities,” and Section 15303 “New
Construction or Conversion of Small Structures.”

General Rule; Title 14, CCR, §15061(b)(3)

A project is exempt from CEQA if the activity is covered by the general rule that CEQA applies only to
projects which have the potential for causing a significant effect on the environment. Where it can be
seen with certainty that there is no possibility that the activity in question may have a significant effect on

1
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the environment, the activity is not subject to CEQA.

Existing Facilities; Title 14, CCR, §15301

Section 21084 of the Public Resources Code requires the CEQA Guidelines to include a list of classes of
projects which have been determined not to have a significant effect on the environment and which shall,
therefore, be exempt from the provisions of CEQA. Cilass 1 consists of the operation, repair,
maintenance, permitting, leasing, licensing, or minor alteration of existing public or private structures,
facilities mechanical equipment, or topographical features, involving negligible or not expansion of use
beyond that existing at the time of the lead agency’s determination. The key consideration is whether the
project involves negligible or no expansion of an existing use.

New Construction or Conversion of Small Structures; Title 14, CCR, §15303

Class 3 consists of construction and location of limited numbers of new, small facilities or structures;
installation of small new equipment and facilities in small structures; and the conversion of existing small
structures from one use to another where only minor modifications are made in the exterior of the
structure. The numbers of structures described in this section are the maximum allowable on any legal
parcel. Examples of this exemption include, but are not limited to a store, motel, office, restaurant or
similar structure not involving the use of significant amounts of hazardous substances, and not exceeding
2,500 square feet in floor area.

The property has an existing structure approximately 970 square feet in size which the property owner
intends to convert into a drive-thru restaurant. No application for a drive thru restaurant has been
submitted as the property, as zoned, does not permit a drive-thru, although the intended restaurant use is
permitted by right, subject to a zoning clearance. Once the property is rezoned to MXC and the applicant
can apply for the operation of a drive thru restaurant at the subject project, the City will review the project
specific impacts associated with the project as approval of a Conditional Use Permit would be required.
The current zoning of MXD is a use that allows for a residential density more than double that of an MXC
district, and may allow a Floor Area Ratio of up to 3.5 times that of an MXC district. As the building is
existing and the proposed Rezone would reduce the potential density of the site substantially, this action
has been found to be exempt from further CEQA review.

If filed by applicant:

1. Attach certified document of exemption finding.
2. Has a notice of exemption been filed by the public agency approving the project? [] Yes |:| No

Lead Agency Contact Person: Luis A. Topete Telephone: (530) 538-2408
Signature: Date:

[] Signed by Lead Agency
[] Signed by Applicant



RESOLUTION NO. P2017-16

A RESOLUTION OF THE OROVILLE CITY PLANNING COMMISSION MAKING
FINDINGS AND SENDING A RECOMMENDATION TO THE CITY COUNCIL TO
APPROVE THE REZONE OF 1355 WASHINGTON AVENUE (APN: 031-030-010)
FROM DOWNTOWN MIXED USE (MXD) TO CORRIDOR MIXED USE (MXC)

WHEREAS, whenever the public health, safety and welfare warrant it, the City
council may by ordinance amend, supplement or change the regulations that the Zoning
Code establishes for the zoning of property, provided that the Zoning Code shall be
consistent with the General Plan; and

WHEREAS, the existing General Plan land use designation is Mixed Use and
will remain Mixed Use; and

WHEREAS, the project site is currently zoned Downtown Mixed Use (MXD) would
be rezoned to Corridor Mixed Use (MXC); and

WHEREAS, at a noticed public hearing, the Planning Commission considered
the comments and concerns of public agencies, property owners, and members of the
public who are potentially affected by the approval of the Rezone described herein, and
also considered City staff's report regarding the Project.

NOW, THEREFORE, BE IT RESOLVED BY THE PLANNING COMMISSION as
follows:

1. This action has been determined to be exempt from the California Environmental
Quality Act (CEQA) review pursuant to Title 14, California Code of Regulations,
Section 15061(b)(3) “General Rule Exemption,” Section 15301 “Existing
Facilities,” and Section 15303 “New Construction or Conversion of Small
Structures.”

2. Based upon the evidence in the record before it, the following findings are
adopted for the Rezone:

a. There is no evidence in the record before the Commission to support a
finding that potentially significant adverse environmental effects are likely
to occur as a result of approval of ZC 17-01, which determination reflects
the Planning Commissioners’ independent judgment and analysis.

b. This Rezone complies with all State and City regulations governing the
use of land.
C. The Rezone is consistent with and will not impede implementation of

Oroville’s General Plan or Zoning policies.
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3. A recommendation shall be forwarded to the Oroville City Council recommending
approval of ZC 17-01.

| HEREBY CERTIFY that the foregoing resolution was duly introduced and passed at a
special meeting of the Planning Commission of the City of Oroville held on the 14t of

December 2017, by the following vote:
AYES:

NOES:

ABSTAIN:

ABSENT:

ATTEST: APPROVE:

DONALD L. RUST, DIRECTOR DAMON ROBISON, CHAIRPERSON



City of Oroville

DIRECTOR
COMMUNITY DEVELOPMENT DEPARTMENT
1735 Montgomery Street
Oroville, CA 95965-4897
(530) 538-2430 FAX (530) 538-2426
www. cityoforoville.org

NOTICE OF PUBLIC HEARING
BEFORE THE CITY OF OROVILLE
PLANNING COMMISSION

NOTICE IS HEREBY GIVEN that the Planning Commission of the City of Oroville will hold
a public hearing on the projects described below. Said hearing will be held at 7:00 p.m. on
Thursday, December 14, 2017 in the City Council Chambers, 1735 Montgomery Street,
Oroville, CA. All interested persons are invited to attend or submit comments in writing.

1. ZC 17-01: Rezone of 1355 Washington Avenue from MXD to MXC — The Oroville
Planning Commission will review and consider sending a recommendation to the
Oroville City Council to Rezone the property identified as 1355 Washington Avenue
(APN: 013-030-010) from Downtown Mixed Use (MXD) to Corridor Mixed Use (MXC).

2. ZC 17-02: Prohibiting the Sale of Menthol Cigarettes and Other Flavored Tobacco
Products — The Oroville Planning Commission will conduct a public hearing to consider
sending a recommendation to the Oroville City Council to prohibit the sale of menthol
cigarettes and other flavored tobacco products and increase the fee of a tobacco retail
license to cover the City's cost of administration, implementation, and enforcement.

Additional information regarding the projects described in this notice can be obtained from
the Oroville Community Development Department at 1735 Montgomery Street, Oroville, CA.
Anyone desiring to submit information, opinions or objections is requested to submit them in
writing to the Community Development Department prior to the hearing. In accordance with
Government Code Section 65009, if you challenge an action on this project in court, you may be
limited to raising only those issues you or someone else raised at the public meeting described
in this notice, or in written correspondence delivered to the Planning Commission at, or prior to,
the public meeting.

Posted/Published: Monday, December 4, 2017


ltopete
Text Box
J


This page is intentionally left blank



City of Oroville

COMMUNITY DEVELOPMENT DEPARTMENT
1735 Montgomery Street

Oroville, CA 95965-4897

(530) 538-2430 FAX (530) 538-2426

www.cityoforoville.org

PLANNING COMMISSION STAFF REPORT December 14, 2017

ZC 17-02: Prohibiting the Sale of Menthol Cigarettes and Other Flavored Tobacco Products
- The Oroville Planning Commission will conduct a public hearing to consider sending a
recommendation to the Oroville City Council to prohibit the sale of menthol cigarettes and other
flavored tobacco products and increase the fee of a tobacco retail license to cover the City’s cost
of administration, implementation, and enforcement.

APPLICANT: City of Oroville
Planning Division
1735 Montgomery Street
Oroville, CA 95965

LOCATION: Citywide GENERAL PLAN: N/A
ZONING: N/A
FLOOD ZONE: N/A

ENVIRONMENTAL DETERMINATION:

This action has been determined to be exempt from the California Environmental Quality Act
(CEQA) review pursuant to Title 14, California Code of Regulations, Section 15061(b)(3) “General
Rule Exemption.”

REPORT PREPARED BY: REVIEWED BY:
‘*—Z C e
,n;/Z /i LD~ o pem fve
Luis A. Topete; Associate Planner Donald Rust, Director
Community Development Department Community Development Department
RECOMMENDED ACTIONS:

City staff recommends that the Planning Commission take the following actions:

1. HOLD a public hearing and consider sending a recommendation to the Oroville City
Council to prohibit the sale of menthol cigarettes and other flavored tobacco




products and increase the fee of a tobacco retail license to cover the City’s cost of
administration, implementation, and enforcement; and

2. ADOPT the General Rule Exemption — Title 14, CCR, §15061(b)(3) as the
appropriate level of environmental review in accordance with the California
Environmental Quality Act (CEQA) Statute and Guidelines (Attachment H); and

3. ADOPT Resolution No. P2017-18 (Attachment I).

BACKGROUND

On September 22, 2017, staff met with members from the California Health Collaborative
who were requesting the City consider restricting the sale of menthol cigarettes and other
flavored tobacco products within the City limits.

On November 7, 2017, the Oroville City Council received a presentation from the Director
of Program Services for the California Health Collaborative regarding flavored tobacco
products in the City of Oroville. The Council gave direction to staff to amend Ordinance No.
1794 to restrict the sale of menthol cigarettes and other flavored tobacco products within
the City, increase the fee for a Tobacco Retail License to recover City costs, and increase
the fine for violations of the City’s tobacco regulations.

DISCUSSION

Local governments in California and across the country have enacted laws restricting the
sale of flavored tobacco, and initial evidence shows reductions in youth tobacco use in
these communities. The federal Family Smoking Prevention and Tobacco Control Act
allows local governments to regulate tobacco product sales, and multiple courts have
upheld local laws restricting the sale of flavored tobacco. (Attachment A)

In the United States (U.S.), consumption of flavored tobacco products such as cigars,
cigarillos, smokeless tobacco, shisha or hookah tobacco, and liquid nicotine solutions
(used in electronic smoking devices) have increased in recent years. These products come
in a variety of flavors including chocolate, berry, cherry, apple, wintergreen, and peach and
are sold in colorful packaging, which make them especially appealing to young people.
There is growing concern that flavored tobacco products help users develop habits that can
lead to long term nicotine addiction. Both the U.S. Food and Drug Administration (FDA)
and the Surgeon General have warned that flavored tobacco products help new users
establish habits that can lead to long-term addiction. (Attachment B)

Changelab Solutions has developed a tobacco retailer license fee calculator to help cities
and counties determine the appropriate fee that adequately supports the costs associated
with implementing and enforcing a tobacco retailer license program. Staff has used the
calculator, provided by ChangelLab Solutions, to determine the appropriate fee adjustment
that adequately supports the costs associated with implementing and enforcing the
proposed amendments to Ordinance No. 1794. The resulting fee determination was



$238.64 for a tobacco retailer license, an increase of $202.64 from the existing fee of $36
to adequately administer, implement and enforce the proposed amendments.
(Attachments C & D)

The City Council also directed staff to increase the fines for those found in violation with
the City’s Tobacco Retail Ordinance. It appears that the most common form of penalizing
violators is a combination of suspending or revoking tobacco retailer licenses and imposing
fines, both of which Oroville has included in the existing ordinance (No. 1794). Based off a
review of and comparison of the City’s current enforcement with that of other Cities, staff
believes the current fines for a violation, ranging from $250-$1,000 per violation, are
comparable to other Cities (Attachment E). Additionally, per the California Government
Code Section 36901, a city legislative body may impose fines, penalties, and forfeitures for
violations of ordinances. However, a fine shall not exceed one thousand dollars ($1,000).
Currently violations are considered a public nuisance. However, as amended, violations
may be prosecuted as infractions or misdemeanors.

The proposed ordinance has been drafted using ChangelLab Solutions’ Model California
Ordinance for restricting the sale of menthol cigarettes and other flavored tobacco
products, updated June 2017. It is based on ChangelLab Solutions’ legal research and
analysis, as well as the research and evidence base regarding consumption of tobacco
products and the rising popularity of flavored tobacco products. (Attachment F)

This proposed ordinance restricts the sale of all flavored tobacco products, including the
following:

e Flavored cigarettes already prohibited by the Tobacco Control Act;

e Menthol cigarettes;

e Other flavored tobacco products, such as cigars, little cigars, cigarillos, smokeless
tobacco, shisha (hookah tobacco), electronic smoking devices (ESDs), and the
solutions used in ESDs; and

e Flavored components, parts, and accessories, such as flavored rolling papers,
filters, and blunt wraps.

ENVIRONMENTAL REVIEW

This action has been determined to be exempt from the California Environmental Quality
Act (CEQA) review pursuant to Title 14, California Code of Regulations, Section
15061(b)(3) “General Rule Exemption.” (Attachment H)

FISCAL IMPACT

Fees that are collected as a result of the adoption of this ordinance are intended to cover
the cost of City staff time spent on work tasks that result from the adoption of this
ordinance. Any revenues that may result from this ordinance would likely come from the
collection of fines from those found in violation of this ordinance.



PUBLIC NOTICE

The meeting date, time, and project description were published in the Oroville Mercury
Register and posted at City Hall (Attachment J).

ATTACHMENTS

A — Policy Options Fact Sheet

B — Flavored Tobacco Products Fact Sheet

C — Tobacco Retailer License Fee Calculation

D — Tobacco Retail License Fees of Other California Cities
E — Policy Matrix of Other California Cities

F — ChangeLab Solutions’ Model California Ordinance

G - Ordinance No. 1794

H — Notice of Exemption

| — Resolution No. P2017-18

J — Newspaper Notice



™\ ChangeLab Policy Options for Restricting
- Solutions the Sale of Menthol Cigarettes and
Other Flavored Tobacco Products

This fact sheet outlines local Due to tobacco companies’ marketing efforts, youth, communities of
policy options to restrict the color, low-income populations, and members of LGBTQ communities
are significantly more likely to use menthol cigarettes and other
flavored tobacco products. These groups disproportionately bear the
burden of tobacco-related harm.

sale of menthol cigarettes
and other flavored tobacco

products, such as cigars, little

cigars, smokeless tobacco, Restrictions on Flavored Tobacco Products = Federal Law | California Law
hookah tobacco, and ; |
7 Flavorgd Cigarettes & Components Prohibited No restrictions
. . . (excluding menthol)
electronic smoking devices.
Flavored Roll-your-own Tobacco Prohibited No restrictions

(excluding menthol)

Menthol Cigarettes & Roll-your-own Tobacco

Flavored Cigars & Little Cigars

Flavored Smokeless Tobacco No restrictions
Flavored Electronic Smoking Devices

Flavored Non-cigarette Components, Parts,
& Accessories?

'eg, flavored rolling papers and filters intended for use with roll-your-own tobacco
2eq, flavored blunt wraps and additives for e-liquids

changelabsolutions.org/tobacco-control May 2017
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What can communities do?

Local governments in California and across the country have
enacted laws restricting the sale of flavored tobacco, and

initial evidence shows reductions in youth tobacco use in

these communities.) Your community can pursue similar sales
restrictions. The federal Family Smoking Prevention and Tobacco
Control Act allows local governments to regulate tobacco product
sales,? and multiple courts have upheld local laws restricting the
sale of flavored tobacco.?

Policy Solution

A comprehensive prohibition on the sale of all flavored

tobacco products provides a significant public health benefit.

It may counter the tobacco industry’s marketing tactics and
reduce tobacco use, especially among vulnerable populations.
Changelab Solutions’ Model California Ordinance Restricting
the Sale of Menthol Cigarettes and Other Flavored Tobacco
Products (Model Ordinance) provides a comprehensive approach
by prohibiting all tobacco retailers from selling any tobacco
product that has a taste or aroma other than tobacco. The Model
Ordinance’s definition of tobacco products includes flavored
accessories such as cigarette rolling papers and blunt wraps.

Jurisdictions with local tobacco retailer licensing (TRL) can
implement and enforce these sales restrictions through licensing.
The Model Ordinance recommends a 6-month delay between
the day a jurisdiction adopts the ordinance and the day the
prohibition goes into effect. This delay provides tobacco retailers
time to sell their existing inventory of flavored tobacco and
provides local government time to plan for implementation

and enforcement.'Importantly, the Model Ordinance does not
prohibit or penalize the purchase, use, or possession of flavored
tobacco products. Only tobacco retailers who sell flavored
tobacco products are subject to penalty.

' The Model Ordinance includes an optional provision to temporarily grandfather certain
businesses, which exempts those businesses from complying with the flavored tobacco
prohibition for an additional 6 months. Thus, certain businesses have 12 months to comply
with the law following its adoption. The optional exemption applies only to tobacco retailers
that primarily scll tobacco products or tobacco paraphernalia.
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Communities can consider non-comprehensive restrictions, too.
However, because these restrictions may not apply to all stores,
they may have a smaller public health benefit and cost more to
implement and enforce. For example, a jurisdiction can prohibit
sales within a certain distance of youth-populated areas, such as
schools (creating a “buffer zone”), or allow sales only in certain
types of stores, such as those primarily selling tobacco. However,
buffer zones require additional resources to develop and keep
maps of youth-populated areas and tobacco retailers up to date.
Moreover, communities must ensure the local government,
business community, and general public know which retailers are

; - ] CIGARILLOS
ATRLVE . iuy LaSs 1

restricted from selling flavored tobacco. Communities considering
approaches like these should consider increased implementation
costs and potential enforcement challenges.

Conclusion

Menthol cigarettes and other flavored tobacco products pose a
significant threat to health, especially for populations targeted by
the tobacco industry, such as youth, low-income communities,
communities of color, and the LGBTQ community. Local
governments can promote health and equity by prohibiting the
sale of menthol cigarettes and other flavored tobacco products.
They can use Changelab Solutions’ Mocde! Ordinance and request
technical assistance from Changelab Solutions.

Changelab Solutions is a nonprofit organization that provides legal information on matters
relating to public health. The legal information provided in this document does not
constitute legal advice or legal representation. For legal advice, readers should consult a
lawyer in their state.

This fact sheet was made possible by funds received from Grant Number 09-11182 with the
California Department of Public Health, California Tobacco Control Program.

© 2017 Changelab Solutions

' Farley SM, Johns M. New York City flavoured tobacco product sales ban evaluation.
Tob Control. February 2016:tobaccocontrol-2015-052418. doi:10.1136/tobaccocon-
trol-2015-052418,

*21 US.C. § 387pa)(1).
' U.S. Smokeless Tobacco Mfg. Co. v. City of New York, 708 F.3d 428 (2d Cir, 2013); Nat'l

Ass'n of Tobacco Outlets, Inc. v. City of Providence, R.1., 731 F.3d 71 (1st Cir. 2013); Indep.
Gas & Serv. Stations Ass'ns, Inc, v. City of Chi,, 112 F.Supp.3d 749 (N.D. lIl. 2015).
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Overview: Inthe United States (U.S.), consumption of flavored tobacco products such as cigars, cigarillos, smokeless
tobacco, shisha or hookah tobacco, and liquid nicotine solutions (used in electronic smoking devices) have increased

in recent years [1]. These products come in a variety of flavors including chocolate, berry, cherry, apple, wintergreen,
and peach [2] and are sold in colorful packaging, which make them especially appealing to young people. There

is growing concern that flavored tobacco products help users develop habits that can lead to long term nicotine
addiction [3].

Types of Flavored Products

Cigars Regular cigar smoking is associated with increased risk
There are three for lung, larynx, oral cavity, and esophagus cancer [9].
types of cigars _ Heavy cigar use and deep inhalation has also been linked
sold in the U.S.: Little Cigar to elevated risk of heart disease and chronic obstructive
little cigars, which pulmonary disease [10].

arethe same ——— . - . . .
size and shape _ Cigars contain higher levels of nltrosamlnes—whlch are
as cigarettes; compounds that cause cancer—more tar, and higher

cigarillos, which Cigarillo (Tipped and untipped) concentrations of toxins than cigarettes [11].
are a slimmer

version of large —
ety ® iidpititiritiititiee

rr:"ac;/ree ?hf;I;eE;tt?en:igl;rrgsea(;igacrisg,avr\;nci;h[:]r.e larger and weigh fﬂ\ ‘W rM'l [h? fgr FHT W IW iﬂ‘l FH'E rn‘ fﬂ'r 1“‘ Mi rm fﬁ\ (ﬂ] fw \H fﬂ?
Cigars are the second most common form of tobacco used |'ﬁ|’1 W ‘W W IW fﬁr rﬁ‘ lﬂl H’ W "w 'F "H W ']' 'W "H] IW w 'ﬂ]

by youth [5]. Many of the brands that are popular among s o s 482004 2o 2 0
youth come in flavors such as apple, chocolate, grape, m' w 'W W fﬁ’- iﬁ'- H ﬁ' ‘W "ﬁW W -"ﬁ‘- }' H* !W 'ﬁl fﬁ[
and peach [6], while other less traditional flavors are ;

branded with appealing names like “Fruit Squirts,” “Waikiki '

Watermelon,” Tutti Frutti,” “Blue Water Punch,” “Oatmeal

Cookie,” and "Alien Blood” [7]. % of adolescents whoused
8 7 cigarillos in the past 30 days
A recent study found that more than 87 percent of used flavored cigarillos.

adolescents who used cigarillos in the past 30 days used
flavored cigarillos [8].
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SmokelessTobacco

Smokelesstobacco products
include chewing tobacco,

dip, snuff, and snus and

come in flavors such as mint,
wintergreen, berry, cherry, and
apple [12].

These products contain at
least 28 carcinogens [13] and
have been shown to cause

' Chewing gum disease and cancers of
Tobacco the mouth, lip, tongue, cheek,
Snuff throat, stomach, pancreas,
kidney, and bladder [14].

Smokeless tobacco products increase the risk of
developing oral cancer by 80 percent, and esophageal
and pancreatic cancer by 60 percent [15].

Shisha or Hookah Tobacco

Shisha is also known as hookah, water pipe, narghile, or
goza tobacco and is available in an array of fruit, alcoholic
beverage, and herbal flavors [12].

Hookah smoking has been associated with lung cancer,
respiratory iliness, and periodontal disease [9].

Many young adults falsely believe that hookah smoking

is safer than cigarette smoking [16]. However, smoking
hookah for 45 to 60 minutes can be equivalent to smoking
100 or more cigarettes [17].

Smoking hookah for 45 to 60 minutes can be
equivalent to smoking 100 or more cigarettes

One hookah session delivers approximately 125 times the
smoke, 25 times the tar, 2.5 times the nicotine and 10 times
the carbon monoxide as a single cigarette [18].

A 2014 study found that teens who use hookah are two-
to-three times more likely to start smoking cigarettes or to
become current smokers than teens who have not tried
hookah [19].

Smokeless tobacco products
increase the risk of developing

B

oral : pancreatic
cancer by cancer by

807 607

esophageal
cancer by

607

Liquid Nicotine Solution

Liquid nicotine solution, also called “e-juice” or
“e-liquid,” is used in electronic smoking devices such as
e-cigarettes.

There are more than 7,000 e-liquid flavors [20] including
cotton candy, gummy

bear, and chocolate mint,

as well as flavors named

after brand name candy = =T
and cereal products such . o BE !
as Wrigley's Big Red Gum 2 .
and Quaker Oats’ Cap'n “?’ ! .‘19
Crunch [21] Blueberry Ca:\dy Mint

E-liquids, when heated, - )

form an aerosol that emits toxic chemicals known to
cause cancer, birth defects, and other reproductive
harm [22].

E-liquid solutions contain varying concentrations of
nicotine, ranging from no nicotine to 100 mg per
milliliter (a milliliter is approximately a fifth of a
teaspoon). The lethal dose of nicotine is estimated to be
60 mg or less for an adult and 10 mg for a child. The
toxicity of a 60 mg dose of liquid nicotine is similar to
or even higher than that of cyanide [23].
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Using Flavored Tobacco Products

Recent declines in the prevalence of cigarette smoking
among youth have coincided with an increased use of
e-cigarettes and hookah tobacco [24]. In the U.S,, cigarettes
are prohibited from containing flavors other than menthol;
however, other tobacco products such as e-cigarettes and
hookah tobacco are exempt from this regulation.

A 2015 study of adolescents ages 12 to 17 found that
among those who self-reported ever experimenting with
tobacco, the majority started with a flavored product. It
aiso found that most current youth tobacco users reported
use of flavored products [25].

Teens report that their tobacco use typically started with a
flavored tobacco product. One study reported that almost
90 percent of ever hookah users, 81 percent of ever e-cig-
arette users, 65 percent of ever users of any cigar type,
and 50 percent of ever cigarette smokers said the first

tobacco product they used was flavored [25].
7 of ever
5 0 O Cigarelte
users
7 of ever
6 5 O Cigar
users
0

ever

81 % e-Cigarette "‘= \| \|
users |

of ever

|
%Hookah | - | i
9 O users = & ! cr. T =

| | |

e N Y K-
Tl “:-ﬁ:’ﬁ“;_l‘l'\::\"' ) R e )

Percent

said thefirsttobacco product
they used was flavored

0 20 40 60 80 100

A study conducted by the Centers for Disease Control and
Prevention (CDC) found that more than two out of every
five middle and high school students who smoke reported
either using flavored little cigars or flavored cigarettes [26].

A 2014 CDC survey of U.S.

youth found that 70 percent e L
of U.S. middle and high
school tobacco users have

used at least one flavored

tobacco product in the past ~ TWo out of every five

30 days [1]. middle and high school
students who smoke
This survey also found reported either using

flavored little cigars or

that 18 percent of all high
P v flavored cigarettes

school students in the U.S.
reported using at least one
flavored tobacco product
in the last 30 days [1]. Among current middle and high
school tobacco users, more than 63 percent had used

a flavored e-cigarette, more than 60 percent had used
flavored hookah tobacco, and more than 63 percent had
used a flavored cigar in the past 30 days [1].

Elndines.ramiieA3te Aptianuide Yanierag e T ukre
10th, and 12th grades who used vaporizers, such as

e-cigarettes, said that they used them because the flavors

tasted good, compared to the 10 percent that used them in
an attempt to quit smoking combustible cigarettes [27].

Flavored Tobacco Products are Heavily Marketed to Young

People [28] with Sweet Flavors and Colorful Packaging

Flavored tobacco products are very enticing to children
and even share the same names, packaging, and logos
as popular candy brands like Jolly Rancher, Kool-Aid,
and Life Savers [29] and gaming systems like Wii and
Gameboy.

Many of the flavoring chemicals used to flavor “cherry,” “
grape,” “apple,” “peach,” and “berry” tobacco products
are the same ones used to flavor Jolly Rancher candies,
Life Savers, Zotz candy, and Kool-Aid drink mix [29].

»ou

Tobacco companies market their products to young
people through the use of youthful models, celebrities, sex
appeal, and peer oriented slogans [30].

Young people are much more likely to use candy-and
fruit-flavored tobacco products than adults [31].

Bright packaging and product placement at the register,
near candy, and often at children’s eye-level, make
tobacco flavored products very visible to kids [32].

¥ ¥ 0w & @ o O ;
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Flavors Make it More Enticing to

Smoke Tobacco and More Difficult to Quit

Flavorings help mask the naturally harsh taste of tobacco,
making flavored tobacco products more appealing to youth
and easier for youth to initiate and sustain tobacco use

[31].

Studies show that individuals who begin smoking at a
younger age are more likely to develop a more severe
addiction to nicotine than those who start later [6].

Both the U.S. Food and Drug Administration (FDA) and
the Surgeon General have warned that flavored tobacco
products help new users establish habits that can lead to
long-term addiction [3, 6].

Not only do flavors make it easier for new users to begin
smoking, but the presence of flavors like menthol in
tobacco products aiso make it more difficult for tobacco
users to quit [33].

Flavors in tobacco products:

make it more
appealing for new
users to buy and
smoke

mask the harshtaste oftobacco

help users establish
habits that can

lead to long-term
addiction

Flavored Tobacco Products are Cheaperand

Soldin Smaller Packagesthan Cigarettes

The tobacco industry has promoted little cigars,
which are comparable to cigarettes with regard to

shape, size, and packaging, as a lower cost alternative
to cigarettes [34].

While cigarettes must be sold in packs of 20, other
tobacco products, like little cigars, can be purchased in
quantities of one or two at a time, often for less than a
dollar [32].

Price discounting has become the tobacco industry’s
leading method of attracting users and accounts for the
largest percentage of marketing expenditures [35].

Price discounts disproportionately affect vulnerable
populations including young people, racial/ethnic
minorities, and persons with low incomes, as these groups
are more likely to purchase tobacco products through a
discount [36, 6].

Little Cigar

Cigarette
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Many Young Adults Falsely Believe that Flavored Tobacco
Products are Safer than Non-Flavored Tobacco Products

Flavored tobacco products are not only just as

harmful as combustible or smokeless tobacco
products, but they are also just as addictive [3].

A recent study found that people younger than 25 years of
age were more likely to say that hookahs and e-cigarettes
were safer than cigarettes [37].

Many studies indicate that cigar smokers misperceive
cigars as being less addictive, more “natural,” and less
harmful than cigarettes [38]. The misperception among
young people that other tobacco products are less harmful
than cigarettes, as well as the fact that these products are
less harsh to smoke and taste good, may contribute to the
increase in the use of other tobacco products by youth.

A 2015 study found that only 19 percent of 8th graders
believe that there is a great risk of people harming
themselves with regular e-cigarette use, compared to 63
percent of 8th graders who think that there is a great risk
of people harming themselves by smoking one or more
packs of cigarettes a day [27].

Other tobacco products than cigarettes (OTP’s) such asllittle
cigars, cigarillos, and hookah, like all tobacco products,
contain the addictive chemical nicotine which makes them
very hard to quit [39] and increases the risk of developing
serious health problems including lung cancer, heart
disease, and emphysema [40].

Flavoring Chemicals in E-Cigarettes Have

Been Linked to Severe Respiratory Disease

Certain chemicals used to flavor liquid nicotine, such as
diacety!, 2,3-pentanedione, and acetoin, are present in
many e-liquids at levels which are unsafe for inhalation [41].

Diacetyl, 2,3-pentanedione, and acetoin are used in the
manufacture of food and e-liquid flavors such as butter,
caramel, butterscotch, pifia colada, and strawberry [7].

Diacetyl, when inhaled, is associated with the development
of the severe lung condition bronchiolitis obliterans, also
known as “popcorn lung,” which causes an irreversible
loss of pulmonary function and damage to cell lining and

2,3-pentanedione, a chemically similar substitute to diacetyl,
caused proliferation of fibrosis connective lung tissue and
airway fibrosis in an inhalation study performed on rats [43].

A 2015 study by the Harvard
School of Public Health detected

three flavoring
chemicals

diacetyl h
. (diacetyl,

——— at least one of the

airways [42]. 2,3-pentanedione,
e 75% or acetoin) in
of flavored To
i‘%; . e-cigarette 92
ol liquids and of the tested
Healthy & - Popcorn refill liquids e-cigarettes
lung ] lung fested and liquids [7]
& Y
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Tobacco Retailer Licensing
Fee Calculator

(http://changelabsolutions.org/publications/ tri-fee-
calculator-checklist) Have you downloaded our
checklist

(http:/ /changelabsolutions.org/publications/td-
fee-calculator-checklist) yet?

1t has been prepared to be used in conjunction with the
fee calculator (though it can also be used separately as
a reference without using the calculator). The checklist
(http://changelabsolutions.org/publications/trl-fee-
calculator-checklist) is designed to help jurisdictions
think through all the costs associated with a TRL
ordinance, including staff and non-staff costs.
CONNECT WITH US

Get the latest news

(htrp: /fsatsad.salsalabs.com/a/51374
signup_page_KEY=8821), join discussions on public
health issues, show us change in your community,
or make a donation.

0 a

alsa/web/common/public/stgnup?
+ha k

Contact us (/contact) Subscribe to our emails (/subscribe) SUPPORT OUR WORK
(/donate)
SEARCH ‘
Funding
Healthy
Chanaes Healthy Tobacco Childhood Healthy Recent
‘ffunding- Planning Control Obeslt?:'I Housilgﬁ Achievements
ealthy- (/healthy- (/tobacco-  (/childhood- [healthy- (/slideshow/recent-
changes) planning) control) obesity) ousing achievements)

ABOUT TOBACCO CONTROL (/TOBACCO-CONTROL/ABOUT) SERVICES (/OUR-SERVICES)
TOOLS (/TOOLS-TOBACCO-CONTROL)  CONTACT US (/CHANGELAB-SOLUTIONS-CONTACT-US)

Home (/) / Tools (/tools-tobacco-control) / Tobacco Licensing Fea Calculator

Introduction |

| Instructions |

Review & Download

Congratulations! You can now view the results of all your data entry.

How many retailers are in your jurisdiction?

Enter in the number of tobacco retailers in your jurisdiction. The calculator will set a fee per retailer.
Your summary

This page displays a summary of your total costs and also separates costs based on:

Staff costs

Non-staff costs

Line item categories

Department
Individual Staff

Download

AL the bottom of the page, you have the option to download both the summary and full budget in comma
separated value format (CSV). Depending on your browser settings, these files will either open in Excel or
another spreadsheet application, or you will need to save them and then open them from that application.

ik you for using the Changelab Solutions Tobacco Retailer Licensing Fee Caleulator! If you have
questions about the calculator or need more information, please feel free to contact us
(http://changelabsolutions.org/tobacco-control-ask-us).

Did you forget something, or want to make changes?

Just click the Previous button at the bottom of the page or use the calculator navigation bar above to
retum to the appropriate pages to add to or edit your data.

(http:/www.youtube.com/ChangeLabSolutions) How are staff costs calculated?

Ny

(http:/ichangelabsolutions.org/donate)

« Overtime costs, Overtime costs are calculated at an increased 50% hourly salary/wage rate.
The hourly cost of annual benefits are not applied to overtime hours (they are only applied to
regular hours).

«» Staff Cost Calculation. The Staff Cost for each Line Item is calculated as follows.

(Regular Hourd x [ (Salary) / (Hrs Worked/Year) ] +
(Overtime Hourg x (1.5) x [ (Salary) / (Hrs Worked/Year) ] +
(Regular Hours) x [ (Annual Benefits) / (Hrs Worked/Year) ] +

Staff Cost

Per Retailer

How many tobacco retailers are within your jurisdiction? 37

Year 1 Subsequent

Years
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Year 1 Subsequent
Years

Annual TRL Fee Per Retailer $ 238.64 $ 238.64

Summary
Year 1 Subsequent Years
Total Staff Costs $ 8,829.68 $ 8,829.68
Total Non-staff Costs $ 0,00 $0.00
Grand Total Cost $ 8,829.68 $ 8,829.68

By Category

Name Year 1 Subsequent Years

Establish, malntain, and administer TRL system $ 2,045.56 $ 2,045.56

Enforcement: conducting compliance checks $ 3,428.34 $ 3,428.34

Enforcement: after the compliance checks $2,837.14 $2,837.14

Miscellaneous $ 518.81 $ 518.81
By Department

Year 1 Subsequent Years

Busliness License Department $ 2,203.32 $ 2,203.32
Staff Assistant $2,203.32 $2,203.32
Non-Staff Costs $0.00 $0.00
Police Department $ 2,303.28 $ 2,303.28
Detective $2,303.28 $2,303.28
Non-Staff Costs $ 0.00 $ 0.00
City Attorney’s Office $ 692.00 $ 692.00
City Attorney $ 692.00 $ 692,00
Non-Staff Costs $ 0.00 $0.00
Municipal Law Enforcement $ 2,892.75 $ 2,892.75
Patrol $2,892.75 $ 2,892.75
Non-Staff Costs $ 0.00 $ 0.00
Planning Division $738.33 $ 738.33
Associate Planner $738.33 $738.33
Non-Staff Costs $ 0.00 $0.00
4= Previous & Summary Budget & Full Budget

Copyright © 2017 | Disclaimer (/content/disclalmer) | Contact us {/contact) | Subscribe to our emails (/subscribe) | SUPPORT OUR WORK ( /donate)
Photos by Lydia Danlller | Iilustrations by Black Graphics



Matrix of Strong Local Tobacco
Retailer Licensing Ordinances

THE CENTER

AMERICAN
LUNG
for Tobacco Policy & Organizing

ASSOCIATION.

N CALFORNIA.

JUNE 2017

In order to reduce illegal sales of tobacco products to
minors, many cities and counties in California have adopted
strong local tobacco retailer licensing ordinances. This
document highlights the 133 ordinances that are considered
strong, as well as the fee and enforcement provisions. A
strong local tobacco licensing law is defined as one that
includes the following four components:

« Requirements that all retailers that sell tobacco products
must obtain a license and renew it annually.

= A fee set high enough to sufficiently fund an effective
program including administration of the program and
enforcement efforts. An enforcement plan, that includes
compliance checks, should be clearly stated.

« Coordination of tobacco regulations so that a violation of
any existing local, state or federal tobacco regulation violates
the license.

« A financial deterrent through fines and penalties including
the suspension and revocation of the license. Fines and
penalties should be outlined in the ordinance.

Below is a list of the 133 local ordinances in California

that have met the requirements for a strong local tobacco
retailer licensing ordinance along with basic information
about the community population, license fee and designated

enforcement agencies. The jurisdictions are listed in
alphabetical order under each county in order to make it
easy to compare fee and enforcement details for similar
jurisdictions.

For the table below, the agencies that enforce these
ordinances have been categorized in the following way:

o Law Enforcement: Includes Police Departments and Sheriff
Departments

o Health Department: Includes Environmental Health
Services, Departments of Public Health, Health Services
Department, and Health and Human Services Divisions.

» City Officials: Includes City Manager, City Attorney, and
any authorized city official

o Other: Includes Community Development Services,
Department of Finance, code enforcement agencies/
services, Administrative Services, Neighborhood
Preservation Division, neighborhood services inspectors,
Business License Division, and District Attorneys

Other documents on tobacco retailer licensing, including
a fact sheet on the effectiveness of these ordinances, are
available at: http://CenterdTobaccoPolicy.org/tobacco-
policy/tobacco-retail-environment

CENTER4TOBACCOPOLICY.ORG

LUNG,ORG/CALIFORNIA

1531 | Street, Suite 201, Sacramento, CA 95814 | Phone: (916) 554.5864 | Fax: (916) 442.8585

The Center for Tobacco Policy & Organizing | American Lung Association In California
©2017 California Department of Public Health. Funded under contract #14-10013
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Community Date Passed Population
Health City Other
Enforcement Department | Officials
Aldmusda Couiry
Albany February 2009 18,988 $250 X
Berkeley December 2002 121,238 $427¢ X X
Hayward July 2014 161,040 $400 X
Oakland April 2008 426,074 $50°** X
Unlon City November 2010 73452 $665 X

Butte County

Oroville March 2013 18,037 $30 X

Contra Costa County

Concord September 2006 128,370 $160 X
Contra Costa County  January 2003 173,454 $287* X
$485 (initial)
El Cerrlto October 2015 24,600 $439 (renew) X X
Richmond June 2009 111,785 $1,062°" X
San Pablo April 2004 31,053 $170 X
Firebaugh August 2009 8,202 $190 X
Parller April 2012 15,500 $200 X
Calexico February 2004 40,921 X X
Arvin September 2016 21,157 $275-$655 X
California City February 2007 14,248 $275-$655 X
Defano June 2008 53152 $275-$655 X
Kern County November 2006 311,015 $275-$655 X
McFarland May 2007 LBAE) $275-8655 X
Shafter November 2016 18,868 $275-$655 X
Taft August 2016 9,492 $275-$655 X
Tehachapi February 2007 12,280 $275-$655 X
Wasco March 2007 26,980 $275-$655 X

The Center for Tobacco Policy & Organizing | American Lung Association in California
CENTER4TOBACCOPOLICY.ORG 1531 | Street, Suite 201, Sacramento, CA 95814 | Phone: (916) 554.5864 | Fax: (916) 442.8585
LUNG.ORG/CALIFORNIA £:2017 California Department of Public Health Funded under contract #14-10013,
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L Ity

Los Angeles County

Baldwin Park
Beverly Hills
Burbank
Calabasas

Carson

Cerrltos
Compton

Culver City
Duarte

Ei Monte

El Segundo
Gardena
Glendale
Hawaiian Gardens
Hawthorne
Huntington Park
Inglewood

La Canada Flintridge
Lancaster
Lawndale

Lomita

Long Beach

Los Angeles (City)
Los Angeles County
Lynwood

Malibu
Montebello
Monterey Park
Palmdale
Pasadena

San Fernando
San Gabriel

Santa Monica

October 2008
August 2010
February 2007
June 2009
November 2006
January 2008
July 2007

July 2009

May 2013
November 2011
June 2010

July 2008
September 2007
July 2011

July 2009
November 2011
October 2007
June 2009

June 2006
October 2009
May 2007
February 2008
September 2005
December 2007
October 2012
November 2011
September 2009
April 2010
January 2010
February 2004
October 2008
March 2010

November 2008

CENTER4ATOBACCOPOLICY.ORG

LUNG.ORG/CALIFORNIA

PO

75,537
34,646
105,033
24,202
93,674
50,039
100,050
40,103
22033
114,268
16,717
60,721
201,748
14,753
87,662
59,383
114,900
20497
157,820
33,365
20,403
480,173
4,041,707
1,053,030
71,997
12,742
63,917
61,606
158,605
143,333
24,486
41,020
93,834

$342

$300**
No Fee Planned”
$500
$50°
$500
$235
$100
$300
$250
$120**
$255
$246
$375

$350
$s0°
$261
$150
$150
$442
$300
$235
TBD
No Fee Planned *
$300
$40°
$350
$225
$250
$300
$135

=

x XE X< EXE >} EXE X EXp X

Sated Adminisirat

Enfoy

CIIeL A

X

The Center for Tabacco Policy & Organizing | American Lung Association in California
1531 | Street, Suite 201, Sacramento, CA 95814 | Phone: (916) 554.5864 | Fax: (916) 442.8585

©2017 California Department of Public Health Funded under contract #14-10013
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Community Duate Passed

Slerra Madre November 2006
South Pasadena February 2009
Temple City December 2012

Marin County

Page 4 of 6

Designated Administration/Enforcement Agencies

S—

Population |
Law Health City Othe
Cnforcement Department Officials =y
11,010 $30 X
25,992 $150 X
$320 (initial)
36,389 $75 (renew) X

Marin County May 2012

MiIll Valley September 2012
Novato January 2017
San Rafael August 1991

69,214 $25 X
14,910 $25 X
54,522 $50 or less X
$48 (Initial)
60,842 $10 (renew) X

Mendocino County

Fort Bragg December 2012
Mendocino County Aprli 2010
Ukiah December 2012
Wilits October 2003

7772 $183 X
59,668 $290 X
16,314 $35 X X
4,928 $75 X

Modoc County
Alturas February 2017

Monterey County

2,660 $100 X

Carmel-By-The-Sea June 2013
Monterey November 2014
Monterey County May 2012
Salinas January 2015

Nevada County

3,842 $286 X X
28,828 $286 X X
107,009 $286 X X
162,470 $286 X X

Grass Valley November 2009

Nevada City November 2006

Orange County

12,859 $100
3,208 $100 X

x

Santa Ana October 2006

341,341 $635 X X

Riverside County

Banning August 2006
Beaumnont December 2006
Calimesa June 2007
Canyon Lake June 2009
Coachella July 2007
Corona October 2005
Desert Hot Springs August 2007

CENTER4TOBACCOPOLICY.ORG
LUNG.ORG/CALIFORNIA

31,068 $350 X

46,179 $350 X

8,637 $350 X

10,891 $350 X
45,551 $350 X

167759 $350

29,111 $350

The Center for Tobacco Policy & Organizing | American Lung Association in California
1531 | Street, Suite 201, Sacramento, CA 95814 | Phone: (916} 554.5864 | Fax: (916) 442.8585
©2017 California Department of Public Health Funded under contract #14-10013
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Desiprated Adiinislanon/ Emtorcenment Agencies
Community Date: Passed Pupulation g T ]

Law . Health Cily
[ nforcement | Deparanent Officials

Eastvale October 2010 64,613 $350 X

Hemet March 2008 81,868 $350 X

Jurupa Valley September 2011 101,315 $350 X

Lake Elsinore August 2007 62,092 $350 X

Menlfee December 2009 90,660 $350 X

Moreno Valley September 2007 206,750 $350 X

Murrieta May 2006 114914 $350 X

Norco March 2006 26,882 $350 X

Perris August 2008 75,739 $350 X

Riverside (City) May 2006 326,792 $350 X

Riverside County January 2010 373,755 $350 X

San Jacinto June 2006 47,925 $350 X

Temecula June 2006 111,024 No Fee Planned® X

Wildomar July 2008 35,782 $350 X

Elk Grove September 2004 171,059 $270 X

Rancho Cordova February 2005 73,872 $287 X

Sacramento (City) March 2004 493,025 $300 X X
Sacramento County May 2004 584,729 $324 X X

Holllster May 2006 36,677 $269

b
x

El Cajon

San Marcos
Solana Beach
Vista

San Francisco

June 2004
July 2016
July 2009
May 2005

November 2003

102,803
94.042
13,527

101,797

874,228

$675
$190
$110*
$250

$175*

Arroyo Grande February 2005 17,736 $208 X
Grover Beach September 2005 13,438 $224 X
San Luis Obispo (City)  August 2003 46,724 $278 X
San Luis Obispo

County October 2008 120,549 $342 X

CENTER4TOBACCOPOLICY.ORG

1531 | Street, Suite 201, Sacramento, CA 95814 | Phone: (916) 554.5864 | Fax: (916) 442.8585

LUNG.ORG/CALIFORNIA ©2017 California Department of Public Health Funded under contract #14-10013,

The Center for Tobacco Policy & Qrganizing | American Lung Association in California J
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Community Date Passed Population

Law Health
Enforcement Department

San Mateo County

Pacifica February 2008 38,124 $300 X X

Santa Batbara County

Carpinteria April 2013 13,943 $379 X X
Goleta May 2014 31,760 $534 X X
Santa Barbara County November 2010 143,439 $409* X X

Santa Clara County

Campbell December 2012 42,726 $51 X

Gilroy November 2014 55,936 $100 X

Los Gatos May 2017 31,314 T8D X
Morgan Hill April 2014 44,145 $125

Santa Clara County November 2010 87.764 $425 X X

Saratoga June 2015 30,569 $50°* X X

Sarnta Cruz County

Santa Cruz (Clty) October 2012 65,070 $425 X

Santa Cruz County April 2011 136,193 $318 X X

Scotts Valley December 2015 12,163 $150 X

Watsonville October 2012 53,015 $255-$382 X

Sonoma County

Healdsburg November 2014 11,800 $445 X
Sonoma June 2015 10,989 $246
Sonoma County April 2016 151,371 $350 X

Stanislaus County

Riverbank July 2010 24,610 $25-$200 X X

Veritura County

Oxnard February 2012 207,772 $51° X
Yolo County

Davis August 2007 68,740 $344 X X
Winters January 2016 7.255 $344 X X
Woodland June 2015 59,616 $360 X
Yolo County May 2006 30,122 $344 X X

*City or County fee does not fully cover administration and enforcement of the tobacco retailer license. Rather, the fee is supplemented with anothet stable source of
funds, such as Master Settlement Agreement (MSA) funds or general funds.

** Fees may have additional restrictions, charges or may be combined with another fee,

Sources: Population figures are from California Department of Finance, E-1 Population Estimates for Clties, Counlies and the Slate with Annual Percent Change — Jan. 1,
2016 and 2017,

The Center for Tobacco Policy & Organizing | American Lung Association in California
1531 | Street, Suite 201, Sacramento, CA 95814 | Phone: {916) 554.5864 | Fax: (916) 442.8585
2017 California Departmient of Public Health. Funded under contract #14-10013

CENTER4TOBACCOPOLICY.ORG
LUNG.ORG/CALIFORNIA
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Introduction and Report

This Model California Ordinance Restricting the Sale of Menthol Cigarettes and Other Flavored Tobacco
Products (Model Ordinance) is one potential policy intervention to reduce the consumption of tobacco
products. It is based on ChangeLab Solutions’ legal research and analysis, as well as the research and
evidence base regarding consumption of tobacco products and the rising popularity of flavored tobacco
products. The Model Ordinance should complement other policy and programmatic efforts to reduce tobacco
use.

This version of the Model Ordinance (revised in June 2017) includes the following changes from the
previous version: (1) It prohibits the sale of flavored cigarettes (including menthol cigarettes), and (2) it
provides an optional provision to grandfather certain businesses, which exempts those businesses from
complying with the flavored tobacco prohibition for a limited period of time.

The Introduction and Report section summarizes our nonpartisan analysis of the health, equity, and
policy issues related to the use and sale of menthol cigarettes and other flavored tobacco products, and it
outlines why it is important to restrict the sale of such products. It should be distributed broadly to the
public and local groups to help people understand the relevant data and the purpose of developing a
policy restricting the sale of menthol cigarettes and other flavored tobacco products.

This Model Ordinance, including this Introduction and Report, is based on our independent and
objective analysis of the relevant law, evidence, and available data. It allows readers to draw their own
conclusions about the merits of this Model Ordinance.

The Model Ordinance offers a variety of options. In some instances, blanks (e.g., [ ]) prompt you

to customize the language to fit your community’s needs. In other cases, the ordinance offers you a

choice of options (e.g., [ choice one / choice two ] ). Some of the options are followed by a comment
that describes the legal provisions in more detail. Some degree of customization is always necessary to
make sure that the ordinance is consistent with a community’s existing laws. Your city attorney or
county counsel will likely be the best person to check this for you.

Background

In 2009, the federal Family Smoking Prevention and Tobacco Control Act (Tobacco Control Act)
banned the manufacture of flavored cigarettes. However, the law contains an exception for menthol
cigarettes and does not restrict flavored non-cigarette tobacco products, such as smokeless tobacco.
Moreover, California doesn’t have any state laws that regulate the sale of menthol cigarettes or flavored
non-cigarette tobacco products.

Flavored Tobacco Products: Introduction www.changelabsolutions.org K}
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Flavored tobacco products are considered “starter” products that help establish long-term tobacco use,
and they are particularly appealing to youth.! These products also pose significant barriers to achieving
health equity. Thanks to tobacco companies’ marketing efforts, youth, communities of color, low-
income populations, and members of LGBTQ communities are significantly more likely to use flavored
tobacco products, particularly menthol cigarettes, and disproportionately bear the burden of tobacco-
related harm.

This Model Ordinance restricts the sale of all flavored tobacco products, including the following:

(1) Flavored cigarettes already prohibited by the Tobacco Control Act;

(2) Menthol cigarettes;

(3) Flavored other tobacco products (OTPs), such as cigars, little cigars, cigarillos, smokeless
tobacco, shisha (hookah tobacco), electronic smoking devices (ESDs), and the solutions used in
ESDs; and

(4) Flavored components, parts, and accessories, such as flavored rolling papers, filters, and blunt
wraps.

Menthol Cigarettes

For decades, tobacco companies have added menthol—a crisp, minty flavoring—to their products. By
adding menthol to cigarettes, tobacco companies mask the natural harshness and taste of tobacco. The
minty flavor makes tobacco products more mild, and therefore easier to use and more appealing to youth

and new users.>3

Tobacco companies have manipulated the amount of menthol in cigarettes to encourage many people—
particularly youth and populations targeted by the tobacco industry—to start and continue using
tobacco.*! Smoking menthol cigarettes is associated with increased use of cigars and smokeless tobacco
products,’ and it reduces the likelihood of successfully quitting smoking.*° Indeed, despite decreases in
overall cigarette use in recent years, the proportion of cigarette smokers who use menthol cigarettes
continues to rise.’ In 2014, more youth smokers used menthol cigarettes than non-mentholated
cigarettes.’ Moreover, a 2017 study reported an increase in menthol cigarette use among youth cigarette
smokers following the 2009 federal ban on flavored non-menthol cigarettes.’

Scientific reviews by the Tobacco Products Scientific Advisory Committee (TPSAC) and the US Food
and Drug Administration (FDA) found that the marketing of menthol cigarettes likely increases the
prevalence of smoking among the entire US population, and especially among youth, African
Americans,? and possibly Hispanic and Latino populations.® Indeed, these groups bear the burden of
menthol cigarette use: 84.6% of non-Hispanic Black smokers in the US reported smoking menthol
cigarettes in the last month, in addition to 46.9% of Hispanic smokers, 38.1% of non-Hispanic
multiracial smokers, 38% of non-Hispanic Asian smokers, and 46.7% of other smokers with non-
Hispanic, non-Caucasian racial/ethnic backgrounds.> Members of LGBTQ communities and young

Flavored Tobacco Products: Introduction www.changelabsolutions.org
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adults with mental health conditions also struggle with disproportionately high rates of menthol cigarette

use.%?
Use of Menthol Cigarettes Among Past 30-Day Smokers in the USA, 2012-2014%
» 100%
% 84.6%
0,
g § 80%
>0
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5 2
[ 0,
c 3
8 0%
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Black Other Multiracial Asian Caucasian
Race/Ethnicity

Tobacco companies have helped create and exacerbate these disparities. The tobacco industry has a
well-documented history of developing and marketing menthol tobacco products to communities of
color and youth.'%!! One analysis of cigarette advertising, promotions, and pack prices at stores near
California high schools found that “for each 10 percentage point increase in the proportion of Black
students, the proportion of menthol advertising increased by 5.9% ... the odds of a Newport [a leading
brand of menthol cigarettes] promotion were 50% higher ... and the cost of Newport was 12 cents
lower.”'2 There was no such association found for non-mentholated cigarettes.'? Similarly, a New York
study found that promotions that reduce the price of menthol cigarettes are disproportionately targeted to
youth.!3

Other Flavored Tobacco Products

In addition to selling menthol cigarettes, tobacco companies have developed flavored OTPs that have
the same youth-friendly characteristics as the banned flavored cigarettes. For example, many of the cigar
brands that are popular among teens are available in flavors such as apple, chocolate, grape, and peach.'4
In fact, cigars follow only ESDs and cigarettes as the third most common form of tobacco used by
youth.”> Smokeless tobacco products, including chewing tobacco, snuff, and snus, come in flavors such
as mint, wintergreen, berry, cherry, and apple'® to mask the harsh taste of tobacco.!*!” Hookah tobacco
(shisha) is available in an array of fruit, herbal, and alcoholic beverage flavors, and there is a strong—
and false—perception among young people that smoking hookah is safer than smoking cigarettes. '
Nicotine solutions, also known as e-liquids and which are consumed via ESDs such as electronic

Flavored Tobacco Products: Introduction www.changelabsolutions.org 5
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cigarette.s, are sold in dozens of flavors that are attractive to youth, such as cotton candy and bubble

gum.!®

Consumption of flavored tobacco products has grown in recent years. From 1995 to 2008, sales of little
cigars increased by 316%,%° and in 2014, “flavored cigars accounted for more than half of all cigar sales
(53.3%).”2! A 2009-2010 survey found that 42.9% of adult cigar smokers used flavored cigars,? and a
2014 survey found that 66.4% of people who smoked little cigars or cigarillos used flavored products.??
In 2014, nearly two-thirds of US middle school and high school cigar smokers reported using flavored
cigars, and more than 1.5 million students reported using a flavored ESD within the past 30 days.?3
Moreover, a 2013-2014 survey found higher rates of flavored cigar use among vulnerable populations,
including “cigar smokers with lower income, with less education and those who were lesbian, gay or
bisexual.”**

Like menthol, flavorings such as chocolate or apple help mask the naturally harsh taste of tobacco,
making it easier for young people to start and continue using tobacco products.? In fact, a 2013-2014
survey found that “80.8 percent of 12-17 year olds who had ever used a tobacco product initiated
tobacco use with a flavored product.”?326 Policy interventions that target youth tobacco use are
particularly critical because most individuals start using tobacco as minors or young adults.?’ In
California, 64% of smokers start smoking by age 18, and 96% start smoking by age 26.28 Compared
with individuals who start smoking later in life, individuals who start smoking at a young age are at

increased risk for severe addiction to nicotine.!*

OTPs pose a threat to public health for several reasons. One major concern is that many users, especially
young people, assume that OTPs do not pose significant health risks. Research shows that cigar smokers
have misconceptions about the safety of cigars; for example, they often believe cigars are less harmful
and less addictive than cigarettes.?’ Studies have found that young people believe smoking hookah is
safer than smoking cigarettes, and incorrectly believe that hookah smoke is less toxic than cigarette
smoke.?’3% Moreover, 58.8% of 12th-grade students report that they don 't believe regular use of
smokeless tobacco presents a great risk of harm.?” The misperception among many young people that
OTPs do not present significant health risks, coupled with the fact that many OTPs are flavored, may
contribute to increased use of these products among young people.

Despite these misconceptions, the FDA has stated that “[a]ll tobacco products, including flavored
tobacco products, are as addictive and carry the same health risks as regular tobacco products.”!
Regular cigar smoking is associated with increased risk for lung, larynx, oral cavity, and esophagus
cancers.2 Hookah use has been associated with lung cancer, respiratory illness, and periodontal
disease.’® Smokeless tobacco contains at least 28 carcinogens, and there is strong evidence that users
have an increased risk of developing oral cancers.!* The Surgeon General has reported that e-cigarettes

“contain harmful ingredients that are dangerous to youth” and that e-cigarette aerosol “can contain
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harmful and potentially harmful constituents.”** Moreover, multiple studies have confirmed that e-
cigarette vapor contains toxic substances.**7 To reduce the health impacts of menthol cigarette use and
OTP use, communities can adopt policy interventions to regulate tobacco industry efforts that encourage
youth, low-income populations, and communities of color to use mentholated and flavored products.

Considerations When Regulating Flavored Tobacco Products

A combination of strategies can protect youth from using tobacco and reduce industry-driven health
inequities. Many communities are exploring programmatic and policy approaches to address the chronic
health conditions associated with tobacco use. Some viable approaches are requiring local tobacco
retailer licenses, limiting tobacco retailer density, setting minimum package sizes, and restricting the
distribution of free or low-cost tobacco products. ChangeLab Solutions has developed this Model
Ordinance as one tool to help communities reduce tobacco use, particularly among young people and
vulnerable populations.

Policies that regulate the sale of flavored tobacco products can raise tensions between the government’s
duty to protect individual liberty and its duty to promote and protect public health and well-being.
Tobacco industry representatives and retailer associations have argued that there are already laws that
prohibit the sale of tobacco products to youth. However, despite youth access laws, young people
continue to buy and use tobacco products. Indeed, overall youth tobacco use didn’t change significantly
between 2011 and 2015, with a 2015 survey reporting that nearly one-third (31.4%) of high school
students used cigarettes, cigars, smokeless tobacco, or ESDs in the 30 days preceding the survey.' In
particular, young people are using a variety of OTPs:

o In 2015, 10.3% of high school students reported using cigars, cigarillos, or little cigars."

e Youth hookah use increased more than 75% from 2011 to 2015, and youth ESD use increased
more than tenfold during the same period.*

o The percentage of high school students using smokeless tobacco products increased from 6.4% in
2012% to 7.3% in 2015.15

« A significant percentage of youth cigarette smokers concurrently use OTPs, increasing their risk
for addiction and other health problems.'*

o Ina2013-2014 survey, more than two-thirds of youth who used a non-cigarette tobacco product

within the past 30 days reported doing so “because they come in flavors I like.”26

Due to industry practices, individuals from communities of color, particularly young adults of color, are
also more likely to use OTPs, such as little cigars.*’ In addition, a study found that daily menthol
cigarette users are significantly more likely than occasional, non-menthol smokers to use flavored little
cigars and cigarillos.*! African Americans and other communities of color are burdened with
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disproportionately high rates of menthol cigarette use; this data, coupled with the findings from the
study mentioned above, suggest that these populations are also more likely to use flavored little cigars
and cigarillos. Many of these disparities are likely the result of tobacco companies’ efforts to make these
products more available, more heavily advertised, and cheaper in African American communities.*?
Accordingly, interventions such as a flavored tobacco restriction, may be necessary to regulate the
marketing and sale of flavored tobacco products, including menthol cigarettes, to youth and in
communities of color.

Tobacco industry representatives have asserted that laws restricting the sale of flavored tobacco products
overreach because they strip adults of the ability to buy lawful flavored products that they may prefer to
non-flavored products. Additionally, retailer associations have asserted that laws restricting flavored
tobacco products will result in lost revenues for local businesses. Local policymakers have discretion to
assess whether the public health risks presented by flavored tobacco products are significant enough that
the sale of these products should be regulated, even if such a regulation restricts the ability of adults to
purchase these products or results in reduced tobacco sales for local retailers.

Congress grappled with this issue in enacting the Tobacco Control Act. They ultimately determined that
the government couldn’t meet the Act’s goals of reducing the use of, dependence on, and social costs
associated with tobacco products by allowing unrestrained access to all tobacco products. For that
reason, Congress banned flavored cigarettes except menthol-flavored cigarettes (eg, fruit- and candy-
flavored cigarettes), finding that a ban was appropriate given the strong youth appeal of these products.®

Similarly, the US Court of Appeals for the Second Circuit found that New York City’s flavored tobacco
law advanced the Tobacco Control Act’s goals of reducing the use of tobacco products and the harms
resulting from such use.** Restricting the sale of flavored tobacco products is also consistent with the
California legislature’s decision in 2001 to ban the sale of bidis—hand-rolled filterless cigarettes that
were sold in a variety of candy flavors. Although tobacco industry groups argued that the California bill
overreached by prohibiting bidi sales to adults, state lawmakers decided to ban bidis based on the need

to “reduce youth access to a particularly harmful and addictive form of tobacco.”*

Legal Issues

Below we discuss some of the key legal issues associated with this Model Ordinance.

Federal Preemption

Preemption is a legal doctrine that provides that a higher level of government may limit, or even
eliminate, the power of a lower level of government to regulate a certain issue. Under the US
Constitution’s “Supremacy Clause,” federal law governs over state or local law. So, if a state or local
law conflicts with a federal law, the federal law trumps the lower-level law.
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Tobacco industry groups and manufacturers have argued that the Tobacco Control Act, which prohibits
the manufacture of flavored cigarettes (except menthol), preempts local regulation of flavored tobacco
products. However, US cities have implemented ordinances restricting the sale of flavored tobacco
products, including menthol cigarettes and/or flavored OTPs, and these ordinances have survived
preemption challenges.

In 2009, New York City passed an ordinance restricting the sale of flavored OTPs. A smokeless tobacco
manufacturer filed a lawsuit arguing that the Tobacco Control Act preempts localities from passing their
own laws regulating flavored tobacco products. An appellate court upheld the ordinance, finding that
federal law did not preempt New York City’s ordinance because the ordinance regulated the sale of
tobacco products, not the manufacture of those products.**

In January 2012, Providence, RI, passed a similar law restricting the sale of flavored OTPs. Tobacco
industry groups and manufacturers filed a lawsuit claiming that the Tobacco Control Act preempted the
ordinance. A federal district court upheld the Providence law. The court found that the Tobacco Control
Act does not preempt local laws related to the sale of tobacco products, such as Providence’s ordinance
restricting the sale of flavored OTPs. On September 30, 2013, the US Court of Appeals for the First
Circuit affirmed the district court’s decision.*

In December 2013, Chicago passed a law prohibiting the sale of all flavored tobacco products, including
menthol cigarettes, within 500 feet of any school. A trade group sued Chicago over the law, claiming
that the Tobacco Control Act preempted the ordinance. On June 29, 2015, a US District Court in Illinois
upheld the law, finding that the Tobacco Control Act does not preempt local laws that restrict the sale of
menthol cigarettes and flavored OTPs.*’

Taken together, the decisions from Chicago, New York City, and Providence reaffirm the authority of
state and local governments to enact laws regulating the sale of tobacco products and to adopt
restrictions that are more stringent than federal law.

First Amendment

The First Amendment of the US Constitution protects the right to freedom of speech. Courts have
determined that advertising and marketing are forms of expressive conduct—they communicate
information about products to consumers. Thus, advertising, or commercial speech, is considered a type
of speech under the First Amendment. For this reason, advertising has some degree of protection against
government regulation; laws that attempt to restrict marketing, promotional content, or similar types of
communication may not be permissible.

Under this Model Ordinance, a tobacco product is presumed to be flavored and cannot be sold if the text
or images on its labeling or packaging indicate that the product imparts a flavor, taste, or aroma other
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than that of tobacco. In Providence, tobacco industry groups argued that a similar provision in the city’s
ordinance was a marketing restriction that implicated the First Amendment. The Providence ordinance
provides that a public statement made by a manufacturer that a tobacco product has a characterizing
flavor constitutes presumptive evidence that the product is a flavored tobacco product. A federal court
rejected the industry’s First Amendment argument, finding that the use of a public statement made by a
manufacturer to determine whether a product is flavored does not amount to a prohibition against
speech.

The court noted that the sale of a flavored tobacco product in Providence is illegal, regardless of whether
the product is specifically described as a flavored tobacco product. In other words, the court found that
manufacturers are still free to describe their products as having a characterizing flavor, even though their
flavored tobacco products cannot be sold in Providence. Thus, challenges to flavored tobacco
regulations on First Amendment grounds have not been successful thus far.

Conclusion

Research has shown that cigarette and OTP use have serious health consequences. Young people are
much more likely than adults to use menthol-, candy-, and fruit-flavored tobacco products, including
cigarettes and OTPs. These products are considered “starter” products that help establish long-term
tobacco use. Moreover, flavored tobacco products, particularly menthol cigarettes, pose significant
barriers to achieving health equity. Thanks to tobacco companies’ marketing efforts, communities of
color, low-income populations, and LGBTQ communities are significantly more likely to use menthol
cigarettes and disproportionately bear the burden of tobacco-related harm. Policy interventions designed
to regulate products that get people hooked on tobacco, such as restrictions on the sale of flavored
tobacco products, can directly address the public health and equity consequences associated with
tobacco use.
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AN ORDINANCE OF THE[CITY /COUNTY ]OF[ ]
RESTRICTING THE SALE OF MENTHOL CIGARETTES AND
OTHER FLAVORED TOBACCO PRODUCTS AND AMENDING
THE[ ] MUNICIPAL CODE

The [ City Council of the City / Board of Supervisors of the County ] of [ ] does ordain as
follows:

COMMENT: This is introductory boilerplate language that should be adapted to the conventional form
used in the jurisdiction.

SECTION I. [ See Appendix A: Findings ]

COMMENT: A draft ordinance based on this Model Ordinance should include findings of fact—data,
statistics, relevant epidemiological information, for instance—that support the purposes of this
legislation. The findings section is part of the ordinance and legislative record, and it contains
information explaining the health and equity issues that the law would help address. A list of findings
supporting this Model Ordinance appears in “Appendix A: Findings” on page 22. Jurisdictions may
select findings from that list to insert here, along with additional findings on local or regional conditions,
outcomes, and issues that help make the case for the law.

SECTION IL. [ Article / Section ] of the [ ] Municipal Code is hereby amended to read as
follows:

Sec. | (*1) ]. DEFINITIONS. The following words and phrases, whenever used in this
[ article / chapter ], shall have the meanings defined in this section unless the context clearly
requires otherwise:

COMMENT: Some terms defined in this Model Ordinance may already be defined in the jurisdiction’s
municipal code. Include only the definitions that are necessary, and review all definitions for
consistency. For example, the definition of Tobacco Product below covers a broad range of tobacco
products (including electronic smoking devices), and may be more expansive than an existing definition
in the municipal code. In restricting the sale of flavored tobacco products, jurisdictions with an existing
definition of Tobacco Product need to decide whether to use this Model Ordinance’s definition or rely
on their current definition. A jurisdiction is allowed to use different definitions of Tobacco Product in
separate sections of its municipal code. However, to avoid confusion, the jurisdiction should make clear
which sections of the municipal code are governed by a particular definition.
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(a) “Characterizing Flavor” means a taste or aroma, other than the taste or aroma of tobacco,
imparted either prior to or during consumption of a Tobacco Product or any byproduct
produced by the Tobacco Product, including, but not limited to, tastes or aromas relating
to menthol, mint, wintergreen, fruit, chocolate, vanilla, honey, candy, cocoa, dessert,
alcoholic beverage, herb, or spice; provided, however, that a Tobacco Product shall not
be determined to have a Characterizing Flavor solely because of the use of additives or
flavorings or the provision of ingredient information.

(b) “Flavored Tobacco Product” means any Tobacco Product that imparts a Characterizing
Flavor.

COMMENT: This definition of Flavored Tobacco Product includes cigarettes. Federal law
already prohibits the manufacture of flavored cigarettes, but it excludes menthol cigarettes from
its prohibition. This Model Ordinance is more restrictive than federal law because it prohibits
both the sale of menthol cigarettes and the sale of other flavored tobacco products. Below are
some examples of the types of products prohibited by this Model Ordinance.

e Menthol cigarettes, roll-your-own tobacco, and components (eg, menthol flavored rolling
papers and filters intended for use with roll-your-own cigarettes)

¢ All other flavored cigarettes, roll-your-own tobacco, and components (eg, flavored rolling
papers and filters intended for use with roll-your-own cigarettes)

o Flavored cigars and little cigars
o Flavored smokeless tobacco
e Flavored electronic smoking devices

o Flavored non-cigarette components, parts, and accessories (eg, flavored blunt wraps and
flavored additives for e-liquids)

(c) “Labeling” means written, printed, or graphic matter upon any Tobacco Product or any of
its Packaging, or accompanying such Tobacco Product.

(d) “Manufacturer” means any person, including any repacker or relabeler, who
manufactures, fabricates, assembles, processes, or labels a Tobacco Product; or imports a
finished Tobacco Product for sale or distribution into the United States.

(e) “Packaging” means a pack, box, carton, or container of any kind or, if no other container,
any wrapping (including cellophane) in which a Tobacco Product is sold or offered for
sale to a consumer.
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(f) “Person” means any natural person, partnership, cooperative association, corporation,
personal representative, receiver, trustee, assignee, or any other legal entity.

(g) “Tobacco Paraphernalia” means any item designed or marketed for the consumption, use,
or preparation of Tobacco Products.

(h) “Tobacco Product” means:

(1) any product containing, made, or derived from tobacco or nicotine that is intended for
human consumption, whether smoked, heated, chewed, absorbed, dissolved, inhaled,
snorted, sniffed, or ingested by any other means, including, but not limited to
cigarettes, cigars, little cigars, chewing tobacco, pipe tobacco, snuff;

(2) any electronic device that delivers nicotine or other substances to the person inhaling
from the device, including, but not limited to an electronic cigarette, electronic cigar,
electronic pipe, or electronic hookah.

(3) Notwithstanding any provision of subsections (1) and (2) to the contrary, “Tobacco
Product” includes any component, part, or accessory intended or reasonably expected
to be used with a Tobacco Product, whether or not sold separately. “Tobacco
Product” does not include any product that has been approved by the United States
Food and Drug Administration for sale as a tobacco cessation product or for other
therapeutic purposes where such product is marketed and sold solely for such an
approved purpose.

COMMENT: This definition of Tobacco Product is designed to cover a wide variety of
tobacco products, including cigarettes, cigars, smokeless tobacco, shisha (hookah tobacco),
electronic smoking devices, and the solutions and component parts that are used in these
devices. The definition includes electronic smoking devices with or without nicotine. The
definition also includes any component, part, or accessory normally used with a Tobacco
Product.

(i) “Tobacco Retailer” means any Person who sells, offers for sale, or does or offers to
exchange for any form of consideration, tobacco, Tobacco Products or Tobacco
Paraphernalia. “Tobacco Retailing” shall mean the doing of any of these things. This
definition is without regard to the quantity of Tobacco Products or Tobacco Paraphernalia
sold, offered for sale, exchanged, or offered for exchange.
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Sec. | (*2) ]. SALE OF FLAVORED TOBACCO PRODUCTS PROHIBITED

(a) It shall be a violation of this [ article / chapter ] for any Tobacco Retailer or any of the
Tobacco Retailer’s agents or employees to sell or offer for sale, or to possess with intent
to sell or offer for sale, any Flavored Tobacco Product.

COMMENT: Some communities have created “buffer zones” by prohibiting the sale of flavored
tobacco products within a specific distance of youth-populated areas, such as schools. For
example, Berkeley, CA, and Chicago, IL prohibit the sale of flavored tobacco products, including
menthol cigarettes, within 600 feet of any school and within 500 feet of any high school,
respectively. Although these buffer zones are an important intervention, they're not
comprehensive prohibitions on flavored tobacco product sales.

Communities can consider similar policies, but they should weigh the benefits and drawbacks of
implementing a non-comprehensive flavored tobacco prohibition. A buffer zone approach may
not provide the same public health benefits as a comprehensive, communitywide flavored
tobacco restriction. Moreover, local jurisdictions that create buffer zones will likely face increased
costs for implementation and potential enforcement challenges. For example, before a
community can implement a buffer zone, it must conduct mapping surveys to determine the
location of schools and tobacco retailers and measure the distances between them.
Communities must routinely update the maps to reflect changes that affect where flavored
tobacco products may be sold (eg, if a school opens, closes, or relocates). Developing and
updating these maps may require significant resources.

Local jurisdictions must also educate tobacco retailers and the general public on how to
determine whether a store is located within a buffer zone that prohibits the sale of flavored
tobacco. This may include developing appropriate tools and resources for tobacco retailers to
determine whether their store is within a buffer zone.

Despite these considerations, buffer zones remain a viable policy option for communities. If your
community is interested in adopting a flavored tobacco product buffer zone, contact ChangelLab
Solutions for assistance. This is introductory boilerplate language that should be adapted to the

conventional form used in the jurisdiction.

(b) There shall be a rebuttable presumption that a Tobacco Retailer in possession of four or
more Flavored Tobacco Products, including but not limited to individual Flavored
Tobacco Products, packages of Flavored Tobacco Products, or any combination thereof,
possesses such Flavored Tobacco Products with intent to sell or offer for sale.

(c) There shall be a rebuttable presumption that a Tobacco Product is a Flavored Tobacco
Product if a Tobacco Retailer, Manufacturer, or any employee or agent of a Tobacco
Retailer or Manufacturer has:
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(1) made a public statement or claim that the Tobacco Product imparts a Characterizing
Flavor;

(2) used text and/or images on the Tobacco Product’s Labeling or Packaging to explicitly
or implicitly indicate that the Tobacco Product imparts a Characterizing Flavor; or

(3) taken action directed to consumers that would be reasonably expected to cause
consumers to believe the Tobacco Product imparts a Characterizing Flavor.

[ (d) A Tobacco Retailer lawfully operating as of the date this ordinance is adopted is exempt
from subsection (a) for a period of up to [ 6 months ]| from the effective date of this ordinance,
provided that all of the following requirements are met:

(1) Within [ thirty (30) days ] of the effective date of this ordinance, the Tobacco Retailer
submits to the [ City Manager / County Manager | written notice that it seeks temporary

exemption from subsection (a) and documentation that demonstrates: (i) the Tobacco
Retailer was lawfully operating as of the date this ordinance was adopted; (ii) [ seventy
percent (70%) ] or more of gross sales receipts are derived from Tobacco Products,
Tobacco Paraphernalia, or both, or [ fifty percent (50%) ] or more of completed sales
transactions include Tobacco Products, Tobacco Paraphernalia, or both; and (iii) the
amortization period afforded by the [ 6-month ]| period for the effectiveness of the

ordinance adopting this section is insufficient to allow the Tobacco Retailer to sell,
return to the distributor or wholesaler, or otherwise obtain the benefit of, property
which has no lawful use by virtue of the ordinance adopting this section. The
submission shall include all information and documentation the [ City Manager /
County Manager ] may request to determine the Tobacco Retailer’s qualifications for
this exemption.

(2) The [ City Manager / County Manager ] determines the Tobacco Retailer meets the
qualifications set forth in [ subsection (d)(1) |.

(3) The Tobacco Retailer submits all information and documentation requested by the [
City Manager / County Manager ] to determine continued qualification for this
exemption. This exemption to subsection (a) shall not apply if the [ City Manager /
County Manager ] determines that the Tobacco Retailer no longer meets the
qualifications set forth in [ subsection (d)(1) ].]

(4) The [ City Manager / County Manager ] shall offer the Tobacco Retailer an opportunity
for an oral or paper hearing and render a written decision on the record of that hearing.
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That decision shall be final as to the [ City / County ] and subject to judicial review
pursuant to Code of Civil Procedure section 1094.5. ]

COMMENT: This Model Ordinance provides a 6-month delay between when a jurisdiction adopts
the ordinance and when the flavored tobacco prohibition goes into effect (see “SECTION IV.
Effective Date” on page 21). This delay provides all tobacco retailers with a 6-month period to
sell their remaining inventory of flavored tobacco products. The delay also provides the local
government with time to plan for implementation and enforcement.

The optional provision above (subsection (d)) temporarily grandfathers certain tobacco retailers,
which exempts them from having to comply with the flavored tobacco prohibition in subsection
(a) for an additional limited period of up to 6 months. Thus, a local jurisdiction that includes the
optional subsection (d) above is granting certain tobacco retailers a period of 12 months in which
to comply with the prohibition following the adoption of the ordinance (6 months is allowed for all
tobacco retailers pursuant to SECTION IV on page 21, and an additional 6 months is allowed for
certain tobacco retailers pursuant to subsection (d) above). The exemption in subsection (d)

- applies only to tobacco retailers that primarily sell tobacco products and/or tobacco
paraphernalia, as specified above (we refer to these businesses informally as “significant
tobacco retailers”). To qualify for the exemption in subsection (d), a retailer must meet the
following requirements.

Requirements to Qualify for the Exemption:
(1) The Tobacco Retailer submits a written notice indicating a request for temporary exemption
and documentation that demonstrates the following:
(@) The Tobacco Retailer was lawfully operating on the date the ordinance was adopted;
(b) 70% or more of gross sales receipts are derived from the sale of Tobacco Products,
Tobacco Paraphernalia, or both, or 50% or more of completed sales transactions are
derived from the sale of Tobacco Products, Tobacco Paraphernalia, or both; and
(c) The amortization period (see explanation below) provided between the date of
adoption and the effective date is insufficient to allow the Tobacco Retailer to seill or
return its inventory of prohibited Flavored Tobacco Products.
(2) The government determines the Tobacco Retailer meets these qualifications and grants it an
additional 6 months to comply with the prohibition.

Importantly, this exemption lapses if at any time the government determines the tobacco retailer
no longer meets these qualifications. The government's decision is not subject to an internal
appeal, but it can be reviewed in court under the administrative mandamus statute.

Jurisdictions seeking the maximum public health impact from this Model Ordinance should not
insert this optional provision. Many public health laws take effect immediately and apply to all
existing businesses without exception. The findings in this Model Ordinance (page 22) explain
how a flavored tobacco prohibition protects public health, and in particular, how it protects youth
from the significant harms of tobacco use. Exempting businesses, even temporarily, can slow
progress and undermine the benefits of this Model Ordinance.
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Takings

Sometimes government staff ask whether applying a prohibition on flavored tobacco sales to
existing businesses is a taking. A taking is a restriction on private property—which, in this case,
is flavored tobacco products—that is so burdensome that a court determines that the
government must pay just compensation for the property (because the government has
effectively “taken” the property). Whether a law amounts to a taking is case-specific—it depends
on the business—and the burden of proof falls on the business. In most settings, allowing the
regulated business a reasonable time (typically a few months) to amortize the value of any
investment in property—selling any remaining flavored tobacco products, for instance—that
cannot be used after the prohibition takes effect prevents a taking.

An amortization period gives certain existing businesses a period of time to do business as usual
before they must make changes to comply with a new law. Amortization periods are
constitutional ways for local governments to balance the public interest and any financial impact
on a private business. These periods are often short, measured in months, not years.

It is important to note that the financial impact is less severe for a business that sells many other
products in addition to tobacco products (eg, convenience stores and grocery stores), and that
inventory can be returned to the wholesaler or resold for retail sale outside the city or county
adopting the prohibition. Moreover, the time between adoption of an ordinance and its effective
date is sufficient to amortize minor investments in inventory and signage. For these reasons, the
optional temporary grandfathering provision applies only to tobacco retailers that sell a significant
amount of tobacco products and/or tobacco paraphernalia; these businesses may be most
affected by a flavored tobacco prohibition. Nevertheless, a flavored tobacco prohibition does not
require businesses to close, or even to stop selling all tobacco products. It is a reasonable
restriction on a type of tobacco product that is particularly harmful, especially to youth. Examples
of reasonable amortization periods in different contexts include the following.

» An amortization period of 1 to 4 years is sufficient for a billboard removal ordinance.
Metromedia, Inc. v. City of San Diego, 28 Cal.3d 848, 882 (1980), reversed on other
grounds, 453 U.S. 490 (1981).

« An amortization period of 32 months is sufficient to amortize a billboard. People ex. rel.
Department of Pub. Wks. v. Adco Advertisers, 35 Cal.App.3d 507 (1979). (Note: Amortization
is often litigated in the context of billboards.)

» An amortization period of 18 months is sufficient to terminate operation of an automobile
wrecking yard. People v. Gates, 41 Cal. App. 3d 530 (1974).

» An amortization period of 20 months is sufficient to change or relocate an adult entertainment
business. World Wide Video of Washington, Inc. v. City of Spokane, 368 F.3d 1186 (9th Cir.
2004).

+ An amortization period of 24 months is sufficient to terminate operation of a cement batching
plant that invested $98,000 (1950 dollars) in the business. Livingston Rock & Gravel Co. v.
Los Angeles County, 43 Cal. 2d 121 (1954).

Notably, a federal district court upheld a San Francisco law prohibiting the sale of all tobacco
products in pharmacies and requiring that pharmacies comply by the effective date of the
ordinance. In other words, the law didn’t grant an amortization period. The court explained that
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the ordinance “merely regulates the sale of tobacco products; it does not force Plaintiff to engage
in a certain type of business.” The court further concluded that “although Plaintiff has alleged it
has a vested property right in its [tobacco retailer] permits, it cannot overcome the fact that the
enactment of the amended ordinance was a reasonable and permissible use of Defendants'
police power.” Safeway Inc. v. City & Cty. of San Francisco, 797 F. Supp. 2d 964 (N.D. Cal.
2011).

Sec. [ (*3) ]. ENFORCEMENT.

(a) The remedies provided by this [ article / chapter ] are cumulative and in addition to any
other remedies available at law or in equity.

COMMENT: The subsections below offer a variety of enforcement options to the drafter and the
enforcing agency. Drafters may choose to include some or all of these options. Once the
ordinance is enacted, the enforcing agency has the discretion to choose which enforcement tools
to use in each case. As a practical matter, these enforcement options would not be applied
simultaneously, although multiple remedies might be used against a particularly egregious
violator over time.

The enforcement options included in this Model Ordinance penalize Tobacco Retailers who sell
or offer to sell Flavored Tobacco Products. In other words, this Mode! Ordinance does not
penalize individuals for purchasing, attempting to purchase, possessing, or using Flavored
Tobacco Products. Well-enforced laws targeting retailers are more effective and provide greater
public health benefits than laws penalizing users. Moreover, laws penalizing purchasers and
users raise significant equity concerns because their enforcement often disproportionately affects
communities of color.

Some communities face challenges in enforcing their Flavored Tobacco Product ordinances. For
example, enforcement officials may have trouble determining when a Tobacco Product qualifies
as a Flavored Tobacco Product, particularly when the packaging and marketing materials do not
explicitly identify a Characterizing Flavor (eg, Tobacco Products using “concept flavors” like
“Arctic” and “Lightning”). Communities should consider potential challenges and develop
guidelines for staff enforcement. If your community is concerned about enforcement, please
contact ChangeLab Solutions for assistance.

(b) Violations of this [ article / chapter ] are subject to a civil action brought by the [ City
Prosecutor / District Attorney ] or the [ City Attorney / County Counsel ], punishable by a
civil fine not less than [ two hundred fifty dollars ($250) ] and not exceeding [ one
thousand dollars ($1.000) ] per violation.

COMMENT: This provision outlines the civil fines for violations of the ordinance. it requires the
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city or county file a traditional civil suit. The fine amounts can be adjusted but cannot exceed
$1,000 per violation. Government Code section 36901.

(c) Violations of this [ article / chapter ] may, at the discretion of the [ City Prosecutor /
District Attorney ], be prosecuted as infractions or misdemeanors when the interests of
justice so require.

COMMENT: Sometimes called a “wobbler,” this provision affords the prosecuting attorney
discretion to pursue a violation as an infraction (like a parking ticket) or a misdemeanor (a crime
punishable by up to a $1,000 fine and/or 6 months in a county jail). Alternatively, violations can
be set as either an infraction or a misdemeanor in all circumstances. Fines and other criminal
penalties are established by the Penal Code and are typically reflected in the general
punishments provision of a local code.

SECTION III. SEVERABILITY. If any section, subsection, subdivision, paragraph, sentence,
clause, or phrase of this Ordinance, or its application to any person or circumstance, is for any
reason held to be invalid or unenforceable, such invalidity or unenforceability shall not affect the
validity or enforceability of the remaining sections, subsections, subdivisions, paragraphs,
sentences, clauses, or phrases of this Ordinance, or its application to any other person or
circumstance. The [ City Council / Board of Supervisors ] of the [ City / County J of [ ]
hereby declares that it would have adopted each section, subsection, subdivision, paragraph,
sentence, clause, or phrase hereof, irrespective of the fact that any one or more other sections,
subsections, subdivisions, paragraphs, sentences, clauses, or phrases hereof be declared invalid
or unenforceable.

COMMENT: This is standard language. Often this "boilerplate” is found at the end of an ordinance, but
its location is irrelevant.

SECTION 1V. EFFECTIVE DATE. This Ordinance shall take effect and be in force from and
after [ 6 months after date of enactment }.

COMMENT: This section specifies the effective date of the ordinance, and it should be tailored to give
the enforcing agency adequate time to educate tobacco retailers and the general public. The agency
should also use this time to determine enforcement protocols for flavored tobacco products. General
law cities and counties in California must provide a minimum of 30 days between an ordinance’s
adoption and its effective date.
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Appendix A: Findings.

The [ City Council of the City / Board of Supervisors of the County ] of [ ] hereby finds and
declares as follows:

WHEREAS, the federal Family Smoking Prevention and Tobacco Control Act (Tobacco Control Act),
enacted in 2009, prohibited candy- and fruit-flavored cigarettes,' largely because these flavored products
were marketed to youth and young adults,? and younger smokers were more likely than older smokers to

have tried these products;® and

WHEREAS, although the manufacture and distribution of flavored cigarettes (excluding menthol) are
banned by federal law,* neither federal law nor California law restricts the sale of menthol cigarettes or
flavored non-cigarette tobacco products, such as cigars, cigarillos, smokeless tobacco, hookah tobacco,
electronic smoking devices, and the solutions used in these devices; and

WHEREAS, flavored tobacco products are very common in California tobacco retailers as evidenced by
the following:

e 97.4% of stores that sell cigarettes sell menthol cigarettes;s
e 94.5% of stores that sell little cigars sell them in flavored varieties;s
o 84.2% of stores that sell electronic smoking devices sell flavored varieties;? and

o 83.8% of stores that sell chew or snus sell flavored varieties;8 and

WHEREAS, more than 1 in 4 stores located within 1,000 feet of California schools sell tobacco, and
more than 3 out of 4 of these tobacco retailers sell flavored tobacco products (not including mentholated
cigarettes);? and

WHEREAS, mentholated and flavored products have been shown to be “starter” products for youth who
begin using tobacco0 and that these products help establish tobacco habits that can lead to long-term

addiction;!t and

WHEREAS, at least one study has found that the majority of smokeless tobacco users reported that the
first smokeless product they used was mint-flavored (such as ice, mint, spearmint, or wintergreen
flavors), and almost two-thirds who transitioned to daily use of smokeless tobacco products first used a
mint-flavored product;!? and
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WHEREAS, young people are much more likely than adults to use menthol-, candy-, and fruit-flavored
tobacco products, including cigarettes, cigars, cigarillos, and hookah tobacco;13 and

WHEREAS, 70% of middle school and high school students who currently use tobacco, report using
flavored products that taste like menthol, alcohol, candy, fruit, chocolate, or other sweets;14 and

WHEREAS, data from the National Youth Tobacco Survey indicate that more than two-fifths of US
middle school and high school smokers report using flavored little cigars or flavored cigarettes;'* and

WHEREAS, much of the growing popularity of small cigars and smokeless tobacco is among young
adults and appears to be linked to use of flavored products;'® and

WHEREAS, the Centers for Disease Control and Prevention has reported a more than 800% increase in
electronic cigarette use among middle school and high school students between 2011 and 2015;"

WHEREAS, nicotine solutions, which are consumed via electronic smoking devices such as electronic
cigarettes, are sold in dozens of flavors that appeal to youth, such as cotton candy and bubble gum;!# and

WHEREAS, the California Attorney General has stated that electronic cigarette companies have
targeted minors with fruit-flavored products;'® and

WHEREAS, between 2004 and 2014 use of non-menthol cigarettes decreased among all populations,
but overall use of menthol cigarettes increased among young adults (ages 18 to 25) and adults (ages
26+);20 and

WHEREAS, people ages 12 and older from communities of color are more likely to smoke mentholated
cigarettes, as evidenced by the following percentages of people who smoke cigarettes reported smoking
mentholated cigarettes in the last month:21

o 82.6% of Black or African American individuals;

e 53.2% of Native Hawaiians or Other Pacific Islanders;
e 36.9% of individuals with multiracial backgrounds;

¢ 32.3% of Hispanic or Latino individuals;

e 31.2% of Asian individuals;

e 24.8% of American Indians or Alaska Natives; and

e 23.8% of White or Caucasian individuals; and

WHEREAS, adding menthol and other flavorings to tobacco products, such as cigarettes, little cigars,
cigarillos, and smokeless tobacco, can mask the natural harshness and taste of tobacco, making these
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products easier to use and increasing their appeal among youth;22 and

WHEREAS, the tobacco industry has been manipulating the dose of menthol in cigarettes to ensure the
uptake and continued use of tobacco, especially by young people and vulnerable populations for many
years;23 and

WHEREAS, smoking mentholated cigarettes reduces the likelihood of successfully quitting smoking;2¢

and

WHEREAS, the tobacco industry has a well-documented history of developing and marketing
mentholated brands to communities of color and youth;2s and

WHEREAS, a review of advertising, promotions, and pack prices near California high schools found
that “for each 10 percentage point increase in the proportion of Black students, the proportion of
menthol advertising increased by 5.9% ... the odds of a Newport [a leading brand of mentholated
cigarettes] promotion were 50% higher ... and the cost of Newport was 12 cents lower.” There was no
such association found for non-mentholated cigarettes;26 and

WHEREAS, a New York study found that price reduction promotions for menthol cigarettes are
disproportionately targeted to youth markets;2? and

WHEREAS, scientific reviews by the Tobacco Products Scientific Advisory Committee (TPSAC) and
the FDA found marketing of menthol cigarettes likely increases the prevalence of smoking among the
entire population, and especially among youth, African Americans,2s and possibly Hispanic and Latino

individuals;29

WHEREAS, scientific studies on the impact of a national ban on menthol in cigarettes found 36.5% of
menthol cigarette users would try to quit smoking if menthol was banned3 and between 300,000 and
600,000 lives would be saved by 2050;31 and

WHEREAS, an evaluation of New York City’s law, which prohibits the sale of all flavored tobacco,
excluding menthol, found that as a result of the law, youth had 37% lower odds of ever trying flavored
tobacco products and 28% lower odds of ever using any type of tobacco.32

1. 21 U.S.C. § 387g(a)(1)(A).
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CITY OF OROVILLE
ORDINANCE NO. 1794

AN ORDINANCE OF THE OROVILLE CITY COUNCIL ADDING CHAPTER 12A TO
THE CODE OF THE CITY OF OROVILLE AND AMENDING CHAPTER 26 AND 14 OF
THE CODE OF THE CITY OF OROVILLE RELATING TO THE USE, SALE AND
DISTRIBUTION OF TOBACCO AND OTHER NICOTINE RELATED SUBSTANCES
AND PRODUCTS AND THE ESTABLISHMENT AND LOCATION OF SMOKE SHOPS
WITHIN THE CITY LIMITS

WHEREAS, based in part on the information contained in this section, the City Council finds
that the failure of tobacco retailers to comply with all tobacco control laws, particularly laws
prohibiting the sale of tobacco products to minors, presents an imminent threat to the public
health, safety, and welfare of the residents of the City of Oroville; and

WHEREAS, the City Council finds that a local licensing system for tobacco retailers is
appropriate to ensure that retailers comply with tobacco control laws and business standards of
the City of Oroville, to protect the health, safety, and welfare of our residents; and

WHEREAS, the California Legislature has recognized the danger of tobacco use and has
made reducing youth access to tobacco products a high priority, as evidenced by the fact that:

e The Legislature has declared that smoking is the single most important source of
preventable disease and premature death in California (Cal. Health & Safety Code §
118950);

« State law prohibits the sale or furnishing of cigarettes, tobacco products, and smoking
paraphernalia to minors, as well as the purchase, receipt, or possession of tobacco
products by minors (Cal. Pen. Code § 308),

« State law requires that tobacco retailers check the identification of tobacco purchasers
who reasonably appear to be under 18 years of age (Cal. Bus. & Prof. Code § 22956) and
provides procedures for using minors to conduct onsite compliance checks of tobacco
retailers (Cal. Bus. & Prof. Code § 22952);

o State law prohibits the sale of tobacco products and paraphernalia through self-services
displays with limited exceptions for tobacco stores (Cal. Bus. & Prof. Code § 22960,
22962);

o State law prohibits the sale of “bidis” (hand-rolled filter-less cigarettes imported primarily
from India and Southeast Asian countries) except in adult-only establishments (Cal. Pen.
Code § 308.1); and

« State law prohibits the manufacture, distribution, or sale of cigarettes in packages of less
than 20 and prohibits the manufacture, distribution, or sale of “roll-your-own” tobacco in
packages containing less than 0.60 ounces of tobacco (Cal. Pen. Code § 308.3); and

WHEREAS, state law requires all tobacco retailers to be licensed by the Board of
Equalization primarily to curb the illegal sale and distribution of cigarettes due to tax evasion and
counterfeiting (Cal. Bus. & Prof. Code § 22970.1, 22972); and

WHEREAS, state law explicitly permiits cities and counties to enact local tobacco retail
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licensing ordinances, and allows for the suspension or revocation of a local license for a violation
of any state tobacco control law (Cal. Bus. & Prof. Code § 22971.3); and

WHEREAS, California courts in such cases as Cohen v. Board of Supervisors, 40 Cal. 3d
277 (1985), and Bravo Vending v. City of Rancho Mirage, 16 Cal. App. 4th 383 (1993), have
affirmed the power of the City to regulate business activity in order to discourage violations of
law; and

WHEREAS, a requirement for a tobacco retailer license will not unduly burden legitimate
business activities of retailers who sell or distribute cigarettes or other tobacco products to
adults. It will, however, allow the City to regulate the operation of lawful businesses to
discourage violations of federal, state, and local tobacco-related laws; and

WHEREAS, the City has a substantial interest in promoting compliance with federal, state,
and local laws intended to regulate tobacco sales and use; in discouraging the illegal purchase
of tobacco products by minors; in promoting compliance with laws prohibiting sales of cigarettes
and tobacco products to minors; and in protecting children from being lured into illegal activity
through the misconduct of adults; and

WHEREAS, pursuant to Article V of the Oroville City Charter, amendments to the City's
Municipal Code may be initiated by the Oroville City Council; and '

WHEREAS, on April 3, 2012, the City of Oroville City Council directed City staff to research
and prepare a tobacco shop ordinance and development standards; and

WHEREAS, on October 2, 2012, the City of Oroville City Council authorized City staff to
include electronic cigarettes into the City’s regulations regarding tobacco and nicotine products;
and

WHEREAS, the Oroville City Council held a noticed public hearing regarding a proposal to
amend certain sections of the City of Oroville’s Municipal Code to provide clarification and
direction regarding the use, sell and distribution of tobacco and other nicotine related substances
and products and the establishment and location of smoke shops; and

WHEREAS, at a noticed public hearing before the Oroville City Council the described Code
amendments were considered and no adverse comments were received from the public about
the described amendments; and

NOW, THEREFORE, THE COUNCIL OF THE CITY OF OROVILLE DO ORDAIN AS
FOLLOWS:

SECTION L. Chapter 12A of the Oroville Municipal Code is hereby adopted to read as follows:

12A-1. DEFINITIONS. The following words and phrases, whenever used in this chapter, shall
have the meanings defined in this section unless the context clearly requires otherwise:

(a) "Arm's Length Transaction” means a sale in good faith and for valuable consideration
that reflects the fair market value in the open market between two informed and willing
parties, neither of which is under any compulsion to participate in the transaction. A
sale between relatives, related companies or partners, or a sale for which a significant
purpose is avoiding the effect of the violations of this chapter is not an Arm’s Length
Transaction.



(b) “Person” means any natural person, partnership, cooperative association, corporation,
personal representative, receiver, trustee, assignee, or any other legal entity.

(c) “Proprietor” means a Person with an ownership or managerial interest in a business.
An ownership interest shall be deemed to exist when a Person has a ten percent
(10%) or greater interest in the stock, assets, or income of a business other than the
sole interest of security for debt. A managerial interest shall be deemed to exist when
a Person can or does have or share ultimate control over the day-to-day operations of
a business.

(d) “Self-Service Display” means the open display or storage of Tobacco Products or
Tobacco Paraphernalia in a manner that is physically accessible in any way to the
general public without the assistance of the retailer or employee of the retailer and a
direct person-to-person transfer between the purchaser and the retailer or employee of
the retailer. A vending machine is a form of Self-Service Display.

(e) "Smoking” (Refer to Chapter 14, Article 1, §14-21(a)(13) for definition)

(f) “Tobacco Paraphernalia” means cigarette papers or wrappers, pipes, holders of
Smoking materials of all types, cigarette rolling machines, vaporizers and any other
item designed for the Smoking, preparation, storing, or consumption of Tobacco
Products. For the purpose of this chapter, electronic cigarette supplies are considered
tobacco paraphernalia.

(g) “Tobacco Product” means any substance containing tobacco leaf, including but not
limited to cigarettes, cigars, pipe tobacco, hookah tobacco, snuff, chewing tobacco,
dipping tobacco, snus, bidis, or any other preparation of tobacco; and any product or
formulation of matter containing biologically active amounts of nicotine that is
manufactured, sold, offered for sale, or otherwise distributed with the expectation that
the product or matter will be introduced into the human body, but does not include any
cessation product specifically approved by the United States Food and Drug
Administration for use in treating nicotine or tobacco dependence. For the purpose of
this chapter, electronic cigarettes are considered a tobacco product.

(h) “Tobacco Retailer” means any Person who sells, offers for sale, or exchanges for any
form of consideration, tobacco, Tobacco Products or Tobacco Paraphernalia.
“Tobacco Retailing” shall mean the doing of any of these things. This definition is
without regard to the quantity of tobacco, Tobacco Products, or Tobacco
Paraphernalia sold, offered for sale, exchanged, or offered for exchange.

12A-2. REQUIREMENTS AND PROHIBITIONS

(a) TOBACCO RETAILER LICENSE REQUIRED. It shali be unlawful for any Person to
act as a Tobacco Retailer in the City of Oroville without first obtaining and maintaining
a valid Tobacco Retailer’s license pursuant to this chapter for each location at which
that activity is to occur. Tobacco Retailing without a valid Tobacco Retailer’s license is
a nuisance as a matter of law.

(b) LAWFUL BUSINESS OPERATION. In the course of Tobacco Retailing or in the
operation of the business or maintenance of the location for which a license is issued,
it shall be a violation of this chapter for a licensee, or any of the licensee’s agents or
employees, to violate any local, state, or federal law applicable to Tobacco Products,
Tobacco Paraphernalia, or Tobacco Retailing.



(c) DISPLAY OF LICENSE. Each Tobacco Retailer license shall be prominently displayed
in a publicly visible location at the licensed location.

(d) POSITIVE IDENTIFICATION REQUIRED. No Person engaged in Tobacco Retailing
shall sell or transfer a Tobacco Product or Tobacco Paraphernalia to another Person
who appears to be under the age of twenty-seven (27) years without first examining
the identification of the recipient to confirm that the recipient is at least the minimum
age under state law to purchase and possess the Tobacco Product or Tobacco
Paraphernalia.

(e) MINIMUM AGE FOR PERSONS SELLING TOBACCO. No Person who is younger
than the minimum age established by state law for the purchase or possession of
Tobacco Products shall engage in Tobacco Retailing.

(f) SELF-SERVICE DISPLAYS PROHIBITED. Tobacco Retailing by means of a Self-
Service Display is prohibited.

(9) FALSE AND MISLEADING ADVERTISING PROHIBITED. A Tobacco Retailer or
Proprietor without a valid Tobacco Retailer license, including, for example, a person
whose license has been revoked:

(1) Shall not display any advertisement relating to Tobacco Products or Tobacco
Paraphernalia that promotes the sale or distribution of such products from the
Tobacco Retailer's location or that could lead a reasonable consumer to believe
that such products can be obtained at that location.

12A-3. LIMITS ON ELIGIBILITY FOR A TOBACCO RETAILER LICENSE.

(@) No license issued may authorize Tobacco Retailing at any location other than a fixed
location. For example, Tobacco Retailing by Persons on foot or from vehicles is
prohibited.

12A-4. APPLICATION PROCEDURE.

(a) Application for a Tobacco Retailer's license shall be submitted in the name of each
Proprietor proposing to conduct retail tobacco sales and shall be signed by each
Proprietor or an authorized agent thereof.

It is the responsibility of each Proprietor to be informed regarding all laws applicable to
Tobacco Retailing, including those laws affecting the issuance of a Tobacco Retailer's
license. No Proprietor may rely on the issuance of a license as a determination by the
City of Oroville that the Proprietor has complied with all laws applicable to Tobacco
Retailing. A license issued contrary to this chapter, contrary to any other law, or on the
basis of false or misleading information supplied by a Proprietor shall be revoked.

All applications shall be submitted on a form supplied by the City of Oroville and shall
contain the following information:

(1) The name, address, and telephone number of each Proprietor of the business
seeking a license.

(2) The business name, address, and telephone number of the single fixed location



for which a license is sought.

(3) A single name and mailing address authorized by each Proprietor to receive all
communications and notices (the “Authorized Address”) required by, authorized
by, or convenient to the enforcement of this chapter. If an Authorized Address is
not supplied, each Proprietor shall be understood to consent to the provision of
notice at the business address specified in subparagraph (2) above.

(4) Proof that the location for which a Tobacco Retailer's license is sought has been
issued a valid state tobacco retailer's license by the California Board of
Equalization.

(5) Whether or not any Proprietor or any agent of the Proprietor has admitted violating,
or has been found to have violated, this chapter and, if so, the dates and locations
of all such violations within the previous five years.

(6) Such other information as the Department deems necessary for the administration
or enforcement of this chapter as specified on the application form required by this
section.

(b) A licensed Tobacco Retailer shall inform the Department in writing of any change in
the information submitted on an application for a Tobacco Retailer’s license within ten
(10) business days of a change.

(c) All information specified in an application pursuant to this section shall be subject to
disclosure under the California Public Records Act (California Government Code
section 6250 et seq.) or any other applicable law, subject to the laws’ exemptions.

12A-5. ISSUANCE OF LICENSE. Upon the receipt of a complete application for a Tobacco
Retailer's license and the license fee required by this chapter, the City shall issue a license
unless substantial evidence demonstrates that one or more of the following bases for denial
exists:

(a) The information presented in the application is inaccurate or false. Intentionally
supplying inaccurate or false information shall be a violation of this chapter.

(b) The application seeks authorization for Tobacco Retailing for a Proprietor to whom this
chapter prohibits a license to be issued.

(c) The application seeks authorization for Tobacco Retailing that is prohibited pursuant to
this chapter (e.g., mobile vending), that is unlawful pursuant to this Code (e.g., zoning
ordinance, building code, and business license tax ordinance), or that is unlawful
pursuant to any other law.

12A-6. LICENSE RENEWAL AND EXPIRATION.

(a) RENEWAL OF LICENSE. A Tobacco Retailer's license is invalid if the appropriate fee
has not been timely paid in full or if the term of the license has expired. The term of a
Tobacco Retailer license is one (1) year. Each Tobacco Retailer shall apply for the
renewal of his or her Tobacco Retailer’s license and submit the license fee no later than
thirty (30) days prior to expiration of the term.

(b) EXPIRATION OF LICENSE. A Tobacco Retailer's license that is not timely renewed



shall expire at the end of its term. To renew a license not timely renewed pursuant to
subparagraph (a), the Proprietor must:

(1) Submit the license fee and application renewal form; and
(2) Submit a signed affidavit affirming that the Proprietor:

(i) has not sold and will not sell any Tobacco Product or Tobacco Paraphernalia
after the license expiration date and before the license is renewed.

12A-7. LICENSES NONTRANSFERABLE.

(a) A Tobacco Retailer's license may not be transferred from one Person to another or
from one location to another. A new Tobacco Retailer’s license is required whenever a
Tobacco Retailing location has a change in Proprietor(s).

(b) Notwithstanding any other provision of this chapter, prior violations at a location shall
continue to be counted against a location and license ineligibility periods shall continue
to apply to a location unless:

(1) the location has been fully transferred to a new Proprietor or fully transferred to
entirely new Proprietors; and

(2) the new Proprietor(s) provide the City with clear and convincing evidence that the
new Proprietor(s) have acquired or is acquiring the location in an Arm’'s Length
Transaction.

12A-8. FEE FOR LICENSE. The fee to issue or to renew a Tobacco Retailer’s license shall be
established from time to time by resolution of the City Council. The fee shall be calculated so as
to recover the cost of administration and enforcement of this chapter, including, for example,
issuing a license, administering the license program, retailer education, retailer inspection and
compliance checks, documentation of violations, and prosecution of violators, but shall not
exceed the cost of the regulatory program authorized by this chapter. All fees and interest upon
proceeds of fees shall be used exclusively to fund the program. Fees are nonrefundable except
as may be required by law.

12A-9. COMPLIANCE MONITORING.

(a) Compliance checks shall be conducted so as to allow the City to determine, at a
minimum, if the Tobacco Retailer is conducting business in a manner that complies
with laws regulating youth access to Tobacco. When the Department deems
appropriate, the compliance checks shall determine compliance with other laws
applicable to Tobacco Retailing.

12A-10. REVOCATION OF LICENSE.

(a) REVOCATION OF LICENSE FOR VIOLATION. In addition to any other penalty
authorized by law, a Tobacco Retailer’s license shall be revoked if any court of
competent jurisdiction determines, or the City finds based on a preponderance of the
evidence, after the licensee is afforded notice and an opportunity to be heard, that the
licensee, or any of the licensee's agents or employees, has violated any of the
requirements, conditions, or prohibitions of this chapter or has pleaded guilty, “no



contest” or its equivalent, or admitted to a violation of any law.
(b) NEW LICENSE AFTER REVOCATION.

(1) After revocation for a first violation of this chapter, no new license may be issued
for the location until ten (10) days have passed from the date of revocation.

(2) After revocation for a second violation of this chapter, no new license may be
issued for the location until sixty (60) days have passed from the date of
revocation.

(3) After revocation for a third violation of this chapter, no new license may be issued
for the location until one (1) year has passed from the date of revocation.

(4) After revocation for a fourth or subsequent violation of this chapter, no new license
may be issued for the location until five (5) years have passed from the date of
revocation.

(c) APPEAL OF REVOCATION. A decision of the City to revoke a license may be
appealed as specified in the Chapter 26, §26-56.100 of this Code.

(d) REVOCATION OF LICENSE WRONGLY ISSUED. A Tobacco Retailer's license shall
be revoked if the City finds, after the licensee is afforded notice and an opportunity to
be heard, that one or more of the bases for denial of a license under this Code existed
at the time application was made or at any time before the license issued. Such a
revocation shall be without prejudice to the filing of a new license application.

12A-11. TOBACCO RETAILING WITHOUT A LICENSE.

(a) In addition to any other penalty authorized by law, if a court of competent jurisdiction
determines, or the Department finds based on a preponderance of evidence, after
notice and an opportunity to be heard, that any Person has engaged in Tobacco
Retailing at a location without a valid Tobacco Retailer's license, either directly or
through the Person’s agents or employees, the Person shall be ineligible to apply for,
or to be issued, a Tobacco Retailing license as follows:

(1) After a first violation of this section, no new license may be issued for the Person
or the location (unless ownership of the business at the location has been
transferred in an Arm's Length Transaction), until thirty (30) days have passed
from the date of the violation.

(2) After a second violation of this section, no new license may issued for the Person
or the location (unless ownership of the business at the location has been
transferred in an Arm's Length Transaction), until ninety (90) days have passed
from the date of the violation.

(3) After a third or subsequent violation of this section at a location, no new license
may be issued for the Person or the location (unless ownership of the business at
the location has been transferred in an Arm’s Length Transaction), until five (5)
years have passed from the date of the violation.



12A-12. ENFORCEMENT.

(a) Violations of this chapter are punishable by a civil fine not less than two hundred fifty
dollars ($250) and not exceeding one thousand dollars ($1,000) per violation
(California Government Code Section 36901).

(b) Violations of this chapter are hereby declared to be a public nuisance.
SECTION Il. Chapter 26 of the Code of the City of Oroville is hereby amended as follows:
(1) The following definitions will be added to §26-04.020 as follows:

Smoke Shop: Any establishment whose primary business purpose is to sell, offer for sale,
or exchange for any form of consideration, tobacco, tobacco products or tobacco
paraphernalia. Such businesses include head shops, hookah shops and lounges,
tobacco shops, and other uses of like kind character.

Tobacco Paraphernalia: Cigarette papers or wrappers, pipes, holders of smoking
materials of all types, cigarette rolling machines, vaporizers and any other item designed
for the smoking, preparation, storing, or consumption of tobacco products. For the
purpose of this chapter, electronic cigarette supplies are considered tobacco
paraphernalia.

Tobacco Product: Any substance containing tobacco leaf, including but not limited to
cigarettes, cigars, pipe tobacco, hookah tobacco, snuff, chewing tobacco, dipping
tobacco, snus, bidis, or any other preparation of tobacco; and any product or formulation
of matter containing biologically active amounts of nicotine that is manufactured, sold,
offered for sale, or otherwise distributed with the expectation that the product or matter
will be introduced into the human body, but does not include any cessation product
specifically approved by the United States Food and Drug Administration for use in
treating nicotine or tobacco dependence. For the purpose of this chapter, electronic
cigarettes are considered a tobacco product.

(2) Table 26-33.010-1 will be amended to include the following:

Use-Specific
Land Use CN|[C1|[C-2|[CN|CLM| OF | MXD | MXN | MXC Regulations
Retail
Smoke Shop UP | UP |UP |UP| UP |UP| UP | UP | UP | 26-36.010-1

(3) Table 26-36.010-1 will be amended to include the following:
Land Use ABP | M1 | M-2 Use-Specific Regulations

Retail
Smoke Shop — uUP | UP 26-36.010-1

(4) §26-16.190 will be added as follows:




A. Purpose.

These regulations are intended to allow persons to establish smoke shops in the City of Oroville
in a manner that protects the City’s public health, safety and welfare by limiting the number of
smoke shops in the City limits with respect to the City’s population size.

B. Applicability.

1. A total of one smoke shop is allowed within City limits for every 4,000 City residents.

2. In the event that the number of existing smoke shops per every 4,000 City residents
exceeds the above limit, no additional smoke shops will be allowed within City limits until
the number of smoke shops fall below the above threshold as a result of:

e Population growth within the City that would allow for an additional smoke shop to
locate within City limits per the threshold above; or

¢ The number of smoke shops within City limits decreases to a level that would
allow for an additional smoke shop to locate within City limits per the threshold
above.

Table 26-16.190-1: Number of Smoke Shops Allowed
# of City Residents # of Smoke

(Range) Shops Allowed
X Z
0 to 4,000 1
4.001 to 8,000 2
8,001 to 12,000 3
12,001 to 16,000 4
16.001 to 20,000 ]

Etc. ~

* X 14,000 = Z. If Zis not a whole number, round up to the next whale number.

C. General Requlations.
Smoke shops will be subject to all provisions within Chapter 12A of the Oroville Municipal

Code.

D. Permit Required
All smoke shops are required to obtain a use permit that may include conditions necessary to

ensure that the use operates in a manner that provides adequate protection of public health,
safety and welfare.

E. Criteria to Be Considered.

In determining whether to grant a use permit for a smoke shop and what appropriate conditions
should, if any, be imposed, the Planning Commission shall consider the following issues, and
make appropriate findings, based on substantial evidence, for each issue:




5.

6.

. The nature of all land uses within 500 feet of the proposed smoke shop, and in particular,

the location of similar nearby uses and the location of residences, parks, schools and
houses of worship.

Appropriate measures to provide proper maintenance of the building exterior, including
provisions to keep the premises free of litter and debris.

Lighting of exterior areas, including parking lots, to discourage loitering outside of the
building.

Protection of adjacent properties from illegal activity.
Hours of operation.

Prevention of adverse effects of the use on the value of adjacent properties.

SECTION IlIl. Chapter 14 of the Code of the City of Oroville is hereby amended as follows:

(1) Chapter 14, Article 1, §14-21(a)(13) will be amended as follows:

“Smoking” means inhaling, exhaling, burning or carrying any lighted cigar, cigarette, weed, plant
or other combustible substance in any manner or in any form. For the purposes of this chapter,
the use of electronic cigarettes and the inhalation of their nicotine vapor shall also be classified
as “smoking.”
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PASSED AND ADOPTED by the City Council of the City of Oroville at a regular meeting held
this 19" day of March, 2013, by the following vote:

AYES: Council Members Andoe, Berry, Bunker, Pittman, Simpson, Vice Mayor Wilcox,
Mayor Dahlmeier

NOES: None

ABSTAIN: None

ABSENT: None

Lmda L. Dah eler Mayor

o

Scott E. Huber, City Attorney Peter Cosentini, Interim City Clerk
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C ity Of O rOVille Donald Rust

COMMUNITY DEVELOPMENT DEPARTMENT DIRECTOR

1735 Montgomery Street

Oroville, CA 95965-4897

(530) 538-2430 FAX (530) 538-2426
www.cityoforoville.org

NOTICE OF EXEMPTION
TO: Butte County Clerk FROM: City of Oroville
25 County Center Drive 1735 Montgomery Street
Oroville CA, 95965 Oroville, CA, 95965

Project Title: ZC 17-02: Prohibiting the Sale of Menthol Cigarettes and Other Flavored Tobacco

Project Location — Specific: Citywide

Project Location — City: City of Oroville

Project Location — County: Butte

Description of Nature, Purpose, and beneficiaries of project: The City is proposing to prohibit the sale of
menthol cigarettes and other flavored tobacco products and increase the fee of a tobacco retail license to
cover the City's cost of administration, implementation, and enforcement.

Name of Public Agency Approving Project: City of Oroville

Name of Person or Agency Carrying Out Project: City of Oroville — Community Development Department

Exempt Status (Check One):

[ ] Ministerial (Sec. 21080(b)(1); 15268)

[ ] Declared Emergency (Sec. 21080(b)(3); 15269(a))

|:| Emergency Project (Sec. 21080(b)(4); 15269(b)(c))

|:| Categorical Exemption: State type & section number:

[ ] Statutory Exemption: State code number:

Xl Other: General Rule Exemption; Title 14, CCR, §15061(b)(3)

Reasons why project is exempt: This action has been determined to be exempt from the California
Environmental Quality Act (CEQA) review pursuant to Title 14, California Code of Regulations, Section
15061(b)(3), commonly known as the “general rule.” A project is exempt from CEQA if the activity is
covered by the general rule that CEQA applies only to projects which have the potential for causing a
significant effect on the environment. Where it can be seen with certainty that there is no possibility that
the activity in question may have a significant effect on the environment, the activity is not subject to
CEQA.

There is no substantial evidence, in light of the whole record before the lead agency, that the project may
have a significant effect on the environment. Therefore, the project is exempt from the provisions of
CEQA pursuant to CEQA Guidelines Section 15061(b)(3) "General Rule Exemption."

If filed by applicant:

1. Attach certified document of exemption finding.
2. Has a notice of exemption been filed by the public agency approving the project? [ ] Yes |:| No
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Lead Agency Contact Person: Luis A. Topete Telephone: (530) 538-2408

Signature: Date:

[] Signed by Lead Agency
] Signed by Applicant




RESOLUTION NO. P2017-18

A RESOLUTION OF INTENTION OF THE OROVILLE PLANNING COMMISSION
RECOMMENDING THAT THE CITY COUNCIL AMEND ORDINANCE NO. 1794 FOR THE
PURPOSE OF PROHIBITING THE SALE OF MENTHOL CIGARETTES AND OTHER
FLAVORED TOBACCO PRODUCTS AND INCREASE THE FEE OF A TABACOO RETAIL
LICENSE

WHEREAS, the federal Family Smoking Prevention and Tobacco Control Act (Tobacco
Control Act), enacted in 2009, prohibited candy- and fruit-flavored cigarettes, largely because
these flavored products were marketed to youth and young adults, and younger smokers were
more likely than older smokers to have tried these products; and

WHEREAS, although the manufacture and distribution of flavored cigarettes (excluding
menthol) are banned by federal law, neither federal law nor California law restricts the sale of
menthol cigarettes or flavored non-cigarette tobacco products, such as cigars, cigarillos,
smokeless tobacco, hookah tobacco, electronic smoking devices, and the solutions used in
these devices; and

WHEREAS, mentholated and flavored products have been shown to be “starter” products for
youth who begin using tobacco and that these products help establish tobacco habits that can
lead to long-term addiction; and

WHEREAS, adding menthol and other flavorings to tobacco products, such as cigarettes,
little cigars, cigarillos, and smokeless tobacco, can mask the natural harshness and taste of
tobacco, making these products easier to use and increasing their appeal among youth; and

WHEREAS, the fee to issue or to renew a Tobacco Retailer’s license shall be established
from time to time by resolution of the City Council. The fee shall be calculated so as to recover
the cost of administration and enforcement, including, for example, issuing a license,
administering the license program, retailer education, retailer inspection and compliance checks,
documentation of violations, and prosecution of violators, but shall not exceed the cost of the
regulatory program authorized by this chapter. All fees and interest upon proceeds of fees shall
be used exclusively to fund the program. Fees are nonrefundable except as may be required by
law; and

WHEREAS, at a noticed public hearing, the Planning Commission considered the comments
and concerns of public agencies, property owners, and members of the public who are
potentially affected by the approval of the amendments to the City’s Municipal Code as
described herein, and also considered City staff's report regarding the proposed amendments.

NOW, THEREFORE, BE IT RESOLVED BY THE OROVILLE PLANNING COMMISSION as
follows:

SECTIONI. This action has been determined to be exempt from the California
Environmental Quality Act (CEQA) review pursuant to Title 14, California Code of Regulations,
Section 15061 (b)(3) “General Rule Exemption.”

SECTION II. Amending the Municipal Code as proposed will protect the public health, safety,
and welfare of the residents of the City of Oroville.
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SECTION IlIl. The Planning Commission hereby forwards a recommendation to the Oroville
City Council to increase the fee for a Tobacco Retailer License to $238.64 and amend the
Oroville Municipal Code to read as follows, with all deletions shown in a strikethrough format and
all additions shown in an underlined format:

Section 5.25.010 (Definitions) is hereby amended as follows:

“Characterizing Flavor” means a taste or aroma, other than the taste or aroma of tobacco,
imparted either prior to or during consumption of a Tobacco Product or any byproduct
produced by the Tobacco Product, including, but not limited to, tastes or aromas relating to
menthol, mint, wintergreen, fruit, chocolate, vanilla, honey, candy, cocoa, dessert, alcoholic
beverage, herb, or spice: provided, however, that a Tobacco Product shall not be determined
to have a Characterizing Flavor solely because of the use of additives or flavorings or the
provision of ingredient information.

“Flavored Tobacco Product’ means any Tobacco Product that imparts a Characterizing
Flavor.

“Labeling” means written, printed, or graphic matter upon any Tobacco Product or any of its
Packaging. or accompanying such Tobacco Product.

“Manufacturer’ means any person, including any repacker or relabeler, who manufactures,
fabricates, assembles, processes, or labels a Tobacco Product; or imports a finished
Tobacco Product for sale or distribution into the United States.

“Packaging” means a pack, box, carton, or container of any kind or, if no other container,
any wrapping (including cellophane) in which a Tobacco Product is sold or offered for sale to
a consumer.

“Tobacco Paraphernalia” means cigarette papers or wrappers, pipes, holders of smoking
materials of all types, cigarette rolling machines, vaporizers and any other item designed for
the smoking, preparation, storing, er consumption, or use Tobacco Products. For the purpose
of this chapter, electronic cigarette supplies are considered tobacco paraphernalia.

“Tobacco Product’ means:

(1) any product containing, made, or derived from tobacco or nicotine that is intended for
human consumption, whether smoked, heated. chewed, absorbed, dissolved, inhaled,
snorted, sniffed, or ingested by any other means, including, but not limited to cigarettes,
cigars, little cigars, chewing tobacco, pipe tobacco, snuff;

(2) any electronic device that delivers nicotine or other substances to the person inhaling
from the device, including, but not limited to an electronic cigarette, electronic cigar,




electronic pipe, or electronic hookah.

(3) Notwithstanding any provision of subsections (1) and (2) to the contrary, “Tobacco
Product” includes any component, part, or accessory intended or reasonably expected to
be used with a Tobacco Product, whether or not sold separately. “Tobacco Product” does
not include any product that has been approved by the United States Food and Drug
Administration for sale as a tobacco cessation product or for other therapeutic purposes
where such product is marketed and sold solely for such an approved purpose.

Chapter 5.28 (Tobacco Retailer License) is hereby amended to include the following Section:

Sale of Flavored Tobacco Products Prohibited

a) It shall be a violation of this chapter for any Tobacco Retailer or any of the Tobacco
Retailer's agents or employees to sell or offer for sale, or to possess with intent to sell or
offer for sale, any Flavored Tobacco Product.

b) There shall be a rebuttable presumption that a Tobacco Retailer in possession of four or
more Flavored Tobacco Products, including but not limited to individual Flavored Tobacco
Products, packages of Flavored Tobacco Products, or any combination thereof,
possesses such Flavored Tobacco Products with intent to sell or offer for sale.

¢) There shall be a rebuttable presumption that a Tobacco Product is a Flavored Tobacco
Product if a Tobacco Retailer, Manufacturer, or any employee or agent of a Tobacco
Retailer or Manufacturer has:

(1) made a public statement or claim that the Tobacco Product imparts a Characterizing
Flavor;

(2) used text and/or images on the Tobacco Product's Labeling or Packaging to explicitly
or implicitly indicate that the Tobacco Product imparts a Characterizing Flavor; or

(3) taken _action directed to consumers that would be reasonably expected to cause
consumers to believe the Tobacco Product imparts a Characterizing Flavor.

Section 5.28 (Enforcement) is hereby amended as follows:

a) The remedies provided by this Section are cumulative and in_addition to any other
remedies available at law or in equity.

Vlolatlons of th|s cha_pter are sublect to a C!Vll action,

punishable by a civil fine not less than two hundred fifty dollars ($250) and not exceeding
one thousand dollars ($1,000) per violation.

i hapte Hisanee- Violations of this
chapter may be prosecuted as lnfractlons or mlsdemeanors when the interests of justice

SO require.

c)

Section 17.04.060 (Definitions) is hereby amended as follows:

“Tobacco Paraphernalia” means cigarette papers or wrappers, pipes, holders of smoking



materials of all types, cigarette rolling machines, vaporizers and any other item designed for
the smoking, preparation, storing, ef consumption, or use Tobacco Products. For the purpose

of this chapter, electronic cigarette supplies are considered tobacco paraphernalia.

“Tobacco Product’ means:

(1) any product containing, made, or derived from tobacco or nicotine that is intended for
human consumption, whether smoked, heated, chewed, absorbed, dissolved, inhaled,
snorted, sniffed, or ingested by any other means, including, but not limited to cigarettes,
cigars, little cigars, chewing tobacco, pipe tobacco, snuff;

(2) any electronic device that delivers nicotine or other substances to the person inhaling
from the device, including, but not limited to an electronic cigarette, electronic cigar,
electronic pipe, or electronic hookah.

(3) Notwithstanding any provision of subsections (1) and (2) to the contrary, “Tobacco
Product” includes any component, part, or accessory intended or reasonably expected to
be used with a Tobacco Product, whether or not sold separately. “Tobacco Product” does
not include any product that has been approved by the United States Food and Drug
Administration for sale as a tobacco cessation product or for other therapeutic purposes
where such product is marketed and sold solely for such an approved purpose.

Fhkdhkhkhkhkk



| HEREBY CERTIFY that the foregoing resolution was duly introduced and passed at a
special meeting of the Planning Commission of the City of Oroville held on the 14" day of
December, 2017 by the following vote:

AYES:
NOES:
ABSTAIN:

ABSENT:

ATTEST ; APPROVE:

DONALD L. RUST, SECRETARY DAMON ROBISON, CHAIRPERSON
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City of Oroville .

DIRECTOR
COMMUNITY DEVELOPMENT DEPARTMENT
1735 Montgomery Street
Oroville, CA 95965-4897
(530) 538-2430 FAX (530) 538-2426
www. cifyoforoville.org

NOTICE OF PUBLIC HEARING
BEFORE THE CITY OF OROVILLE
PLANNING COMMISSION

NOTICE IS HEREBY GIVEN that the Planning Commission of the City of Oroville will hold
a public hearing on the projects described below. Said hearing will be held at 7:00 p.m. on
Thursday, December 14, 2017 in the City Council Chambers, 1735 Montgomery Street,
Oroville, CA. All interested persons are invited to attend or submit comments in writing.

1. ZC 17-01: Rezone of 1355 Washington Avenue from MXD to MXC — The Oroville
Planning Commission will review and consider sending a recommendation to the
Oroville City Council to Rezone the property identified as 1355 Washington Avenue
(APN: 013-030-010) from Downtown Mixed Use (MXD) to Corridor Mixed Use (MXC).

2. ZC 17-02: Prohibiting the Sale of Menthol Cigarettes and Other Flavored Tobacco
Products — The Oroville Planning Commission will conduct a public hearing to consider
sending a recommendation to the Oroville City Council to prohibit the sale of menthol
cigarettes and other flavored tobacco products and increase the fee of a tobacco retail
license to cover the City's cost of administration, implementation, and enforcement.

Additional information regarding the projects described in this notice can be obtained from
the Oroville Community Development Department at 1735 Montgomery Street, Oroville, CA.
Anyone desiring to submit information, opinions or objections is requested to submit them in
writing to the Community Development Department prior to the hearing. In accordance with
Government Code Section 65009, if you challenge an action on this project in court, you may be
limited to raising only those issues you or someone else raised at the public meeting described
in this notice, or in written correspondence delivered to the Planning Commission at, or prior to,
the public meeting.

Posted/Published: Monday, December 4, 2017
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City of Oroville

COMMUNITY DEVELOPMENT DEPARTMENT
1735 Montgomery Street

Oroville, CA 95965-4897

(530) 538-2430 FAX (530) 538-2426

www.cityoforoville.org

PLANNING COMMISSION STAFF REPORT December 14, 2017

Feather River Crossing Signage — The Oroville Planning Commission will review and consider
providing staff direction regarding the proposed signage for the repurposing of the commercial
property at 355 Oro Dam Boulevard, the previous location of Walmart and future location of
Feather River Crossing commercial complex.

APPLICANTS: N/A

LOCATION: 355 Oro Dam Boulevard E GENERAL PLAN: Retail and Business Services
Oroville, CA 95965 ZONING: Intensive Commercial (C-2)

APN: 035-030-080 )
FLOOD ZONE: ZONE X: Areas determined to be
outside the 0.2% annual chance floodplain.

ENVIRONMENTAL DETERMINATION: N/A

REPORT PREPARED BY: REVIEWED BY:
L LT Al for Sor st
Luis A. Topejé, Associate Planner Donald Rust, Difector
Community Development Department Community Development Department
RECOMMENDED ACTIONS:

Provide staff direction.

SUMMARY

The repurposing of the previous Walmart location at 355 Oro Dam Boulevard E (APN:
035-030-080) is underway. The commercial complex will be renamed to Feather River
Crossing. The existing building will be separated into four different suites (A-D) and two
additional detached buildings (Pads 1 & 2) will be constructed (Attachment A). The
proposed retailers are as follows:




Space Identification Square Feet Potential Tenants
Retail A 29,580 Smart & Final
Retail B 18,012 Ross
Retail C 15,000 Harbor Freight
Suite D 27,960 Fit Republic
Pad 1 6,000 Mattress Firm
Pad 2 4,050 To be Determined

* Total Square Feet = 100,602

The existing sign code applies maximum total sign area to a project site, and not by
building. Currently, for sites between 80,000 to 140,000 square feet of gross floor area,
the maximum total area for all signs is calculated at 1.5 square feet per linear foot of
building frontage, or 450 square feet, whichever is less.

The maximum total sign area for the site is calculated as follows (including Pads 1 & 2):

Building Face Street Fronted Lineal Feet
East Feather River Boulevard 342
North Oro Dam Boulevard 378
West State Route 70 362

* Total Lineal Feet = 1,082
** Maximum Total Sign Area: (1.5 x 1,082 = 1,623) or 450 square feet, whichever is less

The applicant is also proposing 20’ and 10’ tall monument signs, with 8 being the
maximum height allowed, and an 80’ tall freestanding sign with approximately 800
square feet per face. The maximum height of a freestanding freeway-oriented sign shall
be 40 feet. Increased height, up to a maximum of 60 feet, may be permitted in order to
provide motorists with direct vision of the sign from a distance of %2 mile from a freeway
exit ramp. The need for this increased height shall be demonstrated by means of a
balloon test or other method approved by the zoning administrator. Maximum area of
freestanding signs with a street frontage over 400’ lineal feet is 100 square feet per face,
with approximately 800 square feet per face proposed.

A complete sign package has not yet been submitted. However, based off the
preliminary drawings that have been submitted thus far, it is apparent that if the strict
and literal enforcement of the sign code is applied, a sign variance will be needed to
exceed:

¢ the maximum total sign area permitted

e the maximum area of a freestanding sign
¢ the maximum height of a monument sign
¢ the maximum height of a freestanding sign

FISCAL IMPACT

No fiscal impact at this time.



ATTACHMENTS

A — Site Plan

B — Elevations

C — Monument & Pylon Signs

D - Ross Signage

E — Smart & Final Typical Signage
F — Sign Code Requirements
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Window signs

No maximum

25% of window area

140,000 to 200,000

sq. ft. of gross floor

area: 1 5sq. ft for
each linear foot of
building frontage,
or 500 sq. ft.,

whichever is less

No maximum

Yes

Section 17.20.070

Notes:

The maximum total area for all signs applies to all signs on a site, including signs for all tenants of a multi-tenant building.

2 For a gross floor area less than 20,000 square feet, the maximum total arca shall not be lower than 50 square feet.
' For a gross floor area of at least 20,000 square feet, the maximum total area shall not be lower than 75 square feet.
* Freeway-oriented businesses, as well as sites contignous to Oroville Dam Boulevard, as well as other C-1 and MXD properties
may have one freestanding sign with additional height as specified in Section 17.20.070.
*  Maximum sign height of 20 feet may be exceeded, subject to the approval of the planning commission.
Table 17.20.120-3
Allowed Signs in C-2, CH, CLM and MXC Districts
Permitted Sign Max. Number of Max. Total Area Additional
Types Signs Max. Area for All Signsl Max. Height Lighting Allowed |Requirements
Awning signs No maximum 50% of awning area, |Less than 20,000 |No maximum Yes, internal Section 17.20.070
or 40 sq. ft., sq. ft. of gross illumination
whichever is less floor area: 1.5 sq. prohibited
ft. per linear foot
of building
frontage, or 300
Banner signs 1 per frontage 40 sq. ft. sq. ft, whichever [20 feet No —
is less”
Canopy signs No maximum 5 sq. ft. per face 20 feet® Yes, internal —
illumination
prohibited
Freestanding signs | per frontage Determined by total 20,000 to 40,000 |g feet® Yes Section 17,20.070
area 5q. ft. of gross
tloor area: 1.5 sq
ft. per linear foot
Marquee signs I per frontage Determined by total plibuilding 10 feet Yes —
frontage, or 350
area
sq. ft., whichever
is less’
Monument signs I per frontage Determined by total 8 feet Yes Section 17.20.070
area
Projecting signs | per tenant on 50 sq. ft. 40,000 to 80,000 |50 feetS Yes Section 17.20 070

cach frontage

s5q. ft. of gross

floor area: 1.5 sq

ft. per linear foot
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Window signs

No maximum

25% of window area

80,000 to
140,000 square
feet of gross
floor area: 1.5
square feet per
{inear foot of
building
frontage, or 450
square feet,

whichever is less

140,000 to
200,000 square
feet of gross
floor area: 1.5
square feet per
linear foot of
building
frontage, or 500
square feet,

whichever is less

No maximum

Yes

Section 17.20.070

Notes:

—_

w AW N

one freestanding sign with additional height as specified in Section 17.20.070.

[=}

(Ord. 1749 § 4; Ord. 1763 §§ 11, 14—17; Ord. 1796 §§ 1—3)

View the mobile version.

Maximum sign height of 20 feet may be exceeded, subject to the approval of the planning commission.

The maximum total area applies to all signs on a site, including signs for all tenants of a multi-tenant building.

For a gross floor area less than 20,000 square feet, the maximum total area shall not be lower than 50 square feet.

For a gross floor area between 20,000 and 40,000 square feet, the maximum total area shall not be lower than 75 square feet.
For a gross floor area more than 40,000 square feet, the maximum total area shall not be lower than 100 square feet.

Freeway-oriented businesses, sites contiguous to Oroville Dam Boulevard, as well as other C-1 and MXD properties may have




| Oroville Municipal Code

Up | Previous | Next Main Search Print | No Frames
Title 17 ZONING
Chapter 17.20 SI TION

17.20.070 Requirements for specific types of signs.

The following requirements shall apply in any case where the specified type of sign is used, unless provided
otherwise by this section:

A. Wall Signs.

1. No part of a wall sign shall extend more than 1/3 of the sign height or 8 feet, whichever is less,
above the top of the portion of the building fagade that is adjacent to the sign.

2.  The thickness of any wall sign shall not exceed one foot.

3. The maximum area for the total of all permitted wall signs for any single wall plane shall not
exceed 10%. The wall plane area shall include all window and door areas and shall be measured
from the sidewalk or ground line to the building eave line or parapet.

B. Window Signs. For windows that have multiple panes, in order to determine the maximum
window area that may be covered, the window area shall be measured as the framed area of all of the
window’s panes.

C. Monument Signs.

1. Monument signs shall not be placed on any frontage with a building setback of less than 15
feet.

2. A minimum distance of 50 feet shall separate any 2 monument signs.
3. Where practical, monument signs shall be placed so that the sign face is perpendicular to the
adjacent right-of-way.

D. Freestanding Signs.

1. Freestanding signs shall not be placed on any frontage with a width of less than 75 feet, or
with a building setback of less than 25 feet.

2. A minimum distance of 75 feet shall separate any 2 freestanding signs.

3. Where practical, freestanding signs shall be placed so that the sign face is perpendicular to the
adjacent right-of-way.

4. The maximum height of a freestanding freeway-oriented sign shall be 40 feet. Increased
height, up to a maximum of 60 feet, may be permitted in order to provide motorists with direct
vision of the sign from a distance of 1/4 mile from a freeway exit ramp. The need for this increased

height shall be demonstrated by means of a balloon test or other method approved by the zoning
administrator. The maximum permitted height shall be specified in the sign permit.

5. To exceed the allowable height of a freestanding sign as specified in Tables 17.20.120-2,
17.20.120-3, and 17.20.130-1, approval of the planning commission shall be required.

6. The maximum freestanding sign area is based on the total linear street frontage of the front
side of the site as follows:

Street Frontage Sign Area
Up to 200 ft. 50 sq. ft. per side




200 to 400 ft. 75 sq. ft. per side
Over 400 ft. 100 sq. ft. per side

7. No portion of a freestanding sign shall project above a public right-of-way.

E. Projecting Signs.
1. Projecting signs may be provided only for uses located on the ground floor of a building.

2. A projecting sign may include a projection above a maximum of 5 feet of the width of a public
right-of-way, provided that the sign includes the minimum vertical clearance specified by Section
17.20.060 and provides a 2-foot horizontal clearance from the curb face.

3. In a multi-story building, projecting signs shall be placed at or below the sill of the second-
floor windows in a multi-story building.

4. No part of a projecting sign shall extend more than 1/3 of the sign height or 8 feet, whichever
is less, above the top of the portion of the building fagade that is adjacent to the sign.

5. Where practical, projecting signs shall be placed so that the sign face is perpendicular to the
adjacent right-of-way.

6. The total area of a projecting sign shall not exceed 50 square feet.
7. The thickness of any projecting sign shall not exceed one foot.

F. Awning Signs. Awning signs may be placed at the sides or ends of the awning and shall not project
from the surface of the awning.

G. Reader Boards.
1. Reader boards may be provided as part of any allowed sign.

2. The area of a reader board shall not exceed 40 square feet on any one face, and in no case shall
a reader board be provided on more than 2 faces of a sign. (Ord. 1749 § 4; Ord. 1763 §§ 12, 13;
Ord. 1796 § 6)

View the mobile version.



City of Oroville

COMMUNITY DEVELOPMENT DEPARTMENT
1735 Montgomery Street

Oroville, CA 95965-4897

(530) 538-2430 FAX (530) 538-2426

www.cityoforoville.org

o'
‘“"ut ane &

PLANNING COMMISSION STAFF REPORT December 14, 2017

Prioritization of the Transportation Capital Inprovement Program (TCIP) Projects List- The
Oroville Planning Commission will review and prioritize the City’s TCIP projects list to forward its
recommendations to the City Council.

APPLICANT: Oroville Planning Commission
1735 Montgomery Street
Oroville, CA 95965

LOCATION: Citywide GENERAL PLAN: N/A
ZONING: N/A
FLOOD ZONE: N/A

REPORT PREPARED BY: REVIEWED BY:
.}.’/ ."‘ . ,.
S T Aidiin- for B Nasr
Luis A. Topet€, Associate Planner Donald Rust, Difector
Community Development Department Community Development Department
RECOMMENDED ACTIONS:

Staff recommends the Planning Commission forward a prioritized list of TCIP projects to
the City Council for their review and consideration.

BACKGROUND

At the May 18, 2017 Planning Commission meeting, the Commission directed staff to draft
a letter to the Council recommending that the Planning Commission be granted the
authority to provide review and prioritization recommendations to the City Council regarding
certain “roadway” improvement projects (e.g. intersection improvements, curb, gutter and
sidewalk installations, etc.). The review would take the form of the Planning Commission’s
analysis of the “roadway” specific projects in the City’s Capital Improvement projects list




and forwarding a prioritization of the projects list to the City Council for recommendations of
where monies should be first allocated when available. Review and comments would not
occur for storm drains, sewer, and other utilities. The City Council approved this request at
their July 18, 2017 regular Council meeting.

DISCUSSION

The TCIP has identified 28 intersection improvements, 22 roadway improvements, and 8
bicycle facility improvements as part of the 2012 TCIP and Impact Fee Update Report. This
report was prepared prior to the South Oroville Annexation. Transportation needs were
based off the build out and growth projections of the City’s 2030 General Plan, and the
Butte County Association of Governments (BCAG) travel demand model would be used to
determine buildout improvement needs for this TCIP update. The proposed improvements
would ensure that the minimum acceptable Level of Service (LOS) that has been assigned
to each roadway/intersection will be maintained at full General Plan buildout. The existing
lists are not in order of priority.

On October 3, 2017, the City Council approved the submittal of a list of roads and streets
prioritized for rehabilitation to the California Transportation Commission (CTC) for
compliance with CTC guidelines. The CTC required submittal by October 16, 2017, for the
City to be eligible for additional funding under Senate Bill 1 (SB 1) and Assembly Bill 135
(AB 135). This list was only a draft and submitted to meet state mandated deadlines. The
CTC does not “approve” or “deny” project lists, they simply gather all of the cities project
lists. Future road rehabilitation lists will be brought to the Planning Commission for review
and recommendation to the City Council for final approval. Therefore, the attached list
(Attachment D) of projects will be reviewed and revised going forward.

Staff recommends the Planning Commission forward a prioritized list of TCIP projects to
the City Council for their review and consideration.

FISCAL IMPACT

Varies by project and when construction occurs.
ATTACHMENTS

A — TCIP Projects Map

B — TCIP Facility Improvements

C - City Council Staff Report for 10/03/2017
D — Projects List
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TABLE 22:
TCIP INTERSECTION IMPROVEMENTS

Deseloper  Non-TCIP
Y fnternectinn Name (1) g s i L Fee Cimt al Comil
13 Nelvon Avenns 7 SR 71SH Rangn Sigunl & Acdd Lell Turn Pockets in Al Dimctsns ] 8,100 000 i (TR
14 Melson Avenie / SR NI Mangs tshall Hopsdabious o dustall Sigial 50 51 300,000 $0 5100
14 Melson Avonus / Country Conler Dine tstall Houdabout or fstall Sigual b1l bii] SO0 S660,000
Tastall Rowpdabiont or Instill Signal & Add Ensthound & Westhound Le Tum
16 Nelsan Avenie / Tabke Mountain Hlve (Charoles R (2)  Pockels 50 SO0 b S 10HL000
17 G Avenine £ SR 7051 Rangrs Ustainll Rovnidabiond or Iyt Sigua) 0 §1,300,000 S0 1,700,000
Tosinll Romidabiont or Tnsiall Signal & Add Lefl Tum Pockels & a Northbound Hight
14 Ciranid Avanue / SR 70 N Rawy Tum Pocket 5 51 3000,000 50 $1.300,000
110 Manlgomers Stiset / SR T SH Ramph Duastall ATl-Way Stop Sigs 50 S S0 Sk (e
114 Cvoville Pam Bowieyan | 1010 Street Tnsinll Roungdabout or nainkl Sgoal 0 O £ o) (00
Add Fasthound Right Tamn Poekel, Sccond Northbound Lefl Tum Pockel,
Southbound Right Tum Pocket, and Restripe Southbound Le-Right as o Lell-
117 Oroville Dam Boulevard / Fealher River Boulevard Theomgh: Modify Sl Accommudute Recandfigmmation & Restripe lulcscction $0 $1, 100,000 $0 $1,100,000
Add Dual Nerthbound Right Tum Pockels and Dedicaled Southbound Right Tum
(18 Oroville Dam Boulevard / 5th Avenue Pocker Modifv Syrnal to Aoconmmdpin feconlignmtion & Restipe Inicmecton w0 51 ehenn)
Add Second Northbound Through Lane and Second Southbound Lef Tum Pockel.
120 Lincoin Boulevard / Oro Dam Boulevard Modify Skignal to Accommndnie Reconfiguration & Kesl Infemecton 0 S1L040.000 50 51040 000
Add Dedicated Northbound and Southbound Right Tum Pockels, Modify Signal lo
122 Oroville DamBouleyard / Spencer Acconmuodate Reconfigumlion & Reslripe Intersection. 0 SHRHIN0 0 $970,000

Add Second Eastbound Right Tum Pocket and Secoud Southbound Through Lane

124 Oroville DamBoulevard / Qlive Highway Moedilv Signallo Accommodale Reconfigurtion & Resirpe Intersection. L S1 £l 510400000

125 Cllive Highway / Hospital Aczess adify TralTic Signal o Acconymoule Roadway Widening on Olve Highway 0 w200 000 s S200.00

126 Lower Wy andsile Rosd | Olae Highway Modify Tmffic Signal to Accommmadale Hoadwny cning on Olive Highway SN $0 $200,000

127 Foothill Boulevard / Olive Highway Modify TmiTic Signal lo Acconmmodale Roadway Widening on Olive Highway 50 $200.000 0 $200,000

130 Oplir Awad / Foatlior Rver Bowbevand Insinll Ronndoboil or luafall Sypoal & Add Left Tom Pookets m All Ehwstions “w W ST 51 WKL
Inslall Roundaboul ot [ustall Signal & Left Tum Pockais in AN Directzons and 4

1H1 Feather R Bouwlsy and / Georgia Pusilic Way Westbound Right Tum Pocket s st $1.300,000 S50
sl Ronmedabout or nstall Sigoel & Nonhbownd & Westbound Right Tum Pockets

133 Feather River Boulevard / Cal Oak Road (3) & Sooihbound Lelt Tum Pockat n a0 S0 00,

134 7th Avenue / Cal Onk Road Install Al-Way Slop Sign & Add Eastbound & Westbound Lell Tum Pockels i 0 0w TN SN
135 Sth Avenue / Tal Cak Rood tuatall Roundabout or Insiall Sigmal & Add Lofl Tue Packels i Al Diection o) S0 Sl o Sl iy
138 Ophir Road / Bapgett Palermo Road Inslall Roundabout or Inslall Signal 0 50 $1.300.000 $1,300.000
139 OphirRoad / Kusel Road Install Roundaboul or Install Signal 0 s $1,300,000 $1.300,000
142 Lineoln Boulevand / Monte Vistn Avenus Iristail Roundabot of luiiall Signal ] 0 00 i) (K}
143 Linceln Boulevant 7 Wbier Aoad Inatall ftausdibot ar il Signal () [ S 600,000
145 Lincaln Boulevar / Greenville Install Roupdabout o lllllmllﬁ' ral Sa 0 S0 S, 000
146 Lincoln Bowieyvard / Wyandolle Avenie Tl Roundabout or T iab Signal i 0 S0 (00 S660,000
152 Lower Wyandets Road [ Monte Visia Avanie il Rowndatrantor natall Syl kil 50 SO0 Shta (00
TOTAL: S0 S13ATOAB0 ST0,020,000 523600000

Notexr (1) Improveswents & dnterseotioms 28 aned 79 beove wiid heen fidesttified in thiv repoir amd aee vest ciudded i the sipsuted TUIY o' fee program. These Iocutivm are ap-grmile fuiraections witle St Reote
70. fenrggesvrm plansing af e S 70 capriior ap thiy stage tvoffecs o Calipae plomminy amd pay dichede grade separated interchanges one or both of these locations. {2} Improvempnts i itepzection 6 will

also it be inetudled (i the TUTP a o wild B clanstrsrcted with onteide finding rodrces. (3 Do i by 33 will he d as 1o the { Watmunt project and will not be
included in the fee program
TABLE 23:
TCIP ROAI'WAY IMPROVEMENTS
Mot
D Risdweny Nunie Fram T Imjwarsines Leveripe Devlupr Gt Eot: Vou Cont Vistal Coat
Welbur Road/Larkin Feather Avente/Larkin  Improve lo Mujor 2-Lanc Colleclor Standard by Adding Cenler
B2 Owovilll Damikleyanl dveswe Road ‘T Lane, Miks Lancs, Silewalk & Lanilseaping o S22 1] LI RITINIE
Chrivirge venme ewein Ingtruve 1o Major2-Line CoSeotnr Smndnd by Aditing Cenicr .
R6 Oroville Dam Boulevard _dvenne aniyai Detir ‘l'um Lane, Shaulder, Sidewalk & Landscaping ST M0 6T L) SIZAAIN S0 mI0.000
l'able Mounlain Nelson hmprove to Major 2-Lane Colleclor Standard by Adding Center
RIS Boulevard Garden Drive Aventie:Chernbee Roud  Tom Lans, file Laney, Silevaik & Landscapiny S3 R10.T0 ko1 L5541 HM SO0
Table Mountain Nelson Widen to 4-Lane Ancrial Standard by Adding Additianal Trasel
TL Penplivarnd dvenpe £ herakee Himid A fowigomey Xreeer e, Hile Laves, Sulwnnik & Lyoilscnping S0 S0 $4,440.000  $4,440.000
Improve (o Major 2-lanc Arierol Siandard by Adding Cenler
3 Mumgomess Sineer Fark Brirance thrunge frewme Tom |ane, Shoulilie. SElenlh & |andseaping w i &8 W00 pas e [T}
Timtnve to Mujor 2:Lane Arcral Stanidand by Addug Conler
R32 Feather Hiver Bolevenl 4 ey Sttect heriibife Lt Bemlevmrad Tiim Do, Sy, Silewnfh & Landveagimg S0 S0 S1,580,000 __S1,580.000
[mprove lo Major 2-Lane Arerial Slandard by Adding Center
29 Feather Hives Boulevenl Oviuvifle Dain Bonlevard fievryr Fucafis W Tum Leve, $huubder, Salehatl & Lagd siaping 54020 1Rs S0 200K sHestio
) Tirpove 1 Major 2:Lang CoBeciar Stansdand by Adding Centar
27 3 Avsina Aiiehell dvespee Cieurgia Pogifie Wy Tom Lune. 1ke Lunes. Sidewalh & Landiciping S5 55N R L] SEOTLIN S0
Bimuye ta Magne 2:Lance Callector Standard by Adding Cenler
3 Oympygiu Pasifie Woy S8R0 Misggeet Mol Woasd Tar Taite, [ike Lases Sidenalb i | snidiajin S, 143203 5 STHTTIE S 060000
Lerprmve 1 Mgt 3-Lone Anerial Slandard by Adding Cenler
R4S Liveohi Dhaabevas Aot 1 i | s i Bivnid Visr Lavie, [iee Fanies, Sklewalk & Langdazaping S25W261 ko] S1A3T S0
Improve lo Major 2+ anc Aricrial Standard by Adding Cenler
G Limodis Diibevand (ki Reind Meiiu e Tum 1 ane; Shouller. Sidewalk & Tambseaping SEILHY w SEASHUST 99 ()
Improve lo Major 2-L.ane Collcclor Standard by Adding Center
AN Meyeni Struid L A R e Chrenvidiy D Fonfeyeed. Tom Lane, Shoubler, Sidenalid Landwaping L ul T I 1 AT
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OROVILLE CITY COUNCIL
STAFF REPORT

TO: MAYOR DAHLMEIER AND COUNCIL MEMBERS
FROM: MIKE MASSARO, CONTRACT CITY ENGINEER
PUBLIC WORKS DEPARTMENT
RE: PAVEMENT REHABILITATION LIST FOR SUBMITTAL TO
CALIFORNIA TRANSPORTATION COMMISSION FOR FUNDING
DATE: OCTOBER 3, 2017
SUMMARY

The Council may consider approving the submittal of a list of roads and streets
prioritized for rehabilitation to the California Transportation Commission (CTC) for
compliance with CTC guidelines. The CTC requires submittal by October 16, 2017, for
the City to be eligible for additional funding under Senate Bill 1 (SB 1) and Assembly Bill
135 (AB 135).

DISCUSSION

Initial unofficial estimated Maintenance of Effort (MOE) amounts of required annual
general fund spending for receipt of funds under the Road Repair and Accountability Act
of 2017 (SB1 Beall) are now available. The Road Repair and Accountability Act of 2017
(SB1 Beall) includes a substantial boost in Local Streets and Roads Funding over the
Highway Users Tax Account allocations that cities and counties have been receiving.
The Act establishes a new “Road Maintenance and Rehabilitation Account (RMRA) in
the state treasury and allocates amounts to cities and counties from that account based
on statutory formulas.

The Road Repair and Accountability Act contains a local agency maintenance of effort
(MOE) requirement that applies to funds allocated through the RMRA. The Act states
that the MOE requirement is to ensure that these new roads funds do not supplant
existing levels of city and county general revenue spending on streets and roads. The
MOE for the receipt of RMRA funds state that a city or county must maintain general
fund spending for street, road, and highway purposes at no less than average of 2009-
10, 2010-11, and 2011-12 years. In making this calculation certain one-time funds may
be excluded. A city or county that fails to comply in a particular year may make it up with
in additional expenditures in the following year.

The Act provides that the State Controller may perform audits to ensure compliance

with these MOE rules. If the State Controller determines that a city or county has not
met it's MOE, the agency will be required to reimburse the state for the funds it received
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during that fiscal year. However, a city or county that fails to comply in a particular fiscal
year may expend during that fiscal year and the following fiscal year a total amount that
is sufficient to comply. Any funds withheld or returned as a result of a failure to comply
will be reapportioned to the other counties and cities whose expenditures are in
compliance.

In order to maintain compliance with state requirements and assure that the City of
Oroville continues to receive its share of funding, City Staff must submit our prioritized
list of roads and streets for rehabilitation and repair. This list should be considered a
DRAFT and is merely submitted at this time to meet state mandated deadlines. The
CTC does not “approve” or “deny” project lists, they simply gather all of the cities project
lists.

City Staff have affirmed that future road rehabilitation lists will be brought to the
Planning Commission for comment and to the City Council for confirmation and
approval. Therefore, the attached list of projects will be reviewed and revised going
forward. The list provided to CTC can and will be updated in a few months with
Planning Commission and City Council comments.

FISCAL IMPACT

No immediate impact to the City’s local transportation fund or general fund. However,
submittal of list to CTC will assure future allocations of funding from the State to the City
for road repair and rehabilitation.

RECOMMENDATIONS

Approve the submittal of the draft prioritization list of roads and streets for rehabilitation
to the California Transportation Commission.

ATTACHMENTS

A — Local Streets and Roads Forms List for CTC
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STATE OF CALIFORNIA ¢ CALIFORNIA TRANSPORTATION COMMISSION
Senate Bill (SB) 1 Proposed Project List Form

Part 1: General Information

Local Streets and Roads Program

*Agency Name: (Select from dropdown list) LoCode:
[oroville [ 5142 |
*Agency Address: *City: *ZIP Code:
|1735 Montgomery Street ]Oroville | CA |95965 |
*Agency Contact: *Agency Contact Title:
[Michael Massaro [Contract City Engineer |
*Agency Contact Phone No.: (i.e. 1234567890) *Agency Contact Email Address:
|(916) 549-6935 Immassaro@ben—en.com |
Funding for Fiscal Year: FY|17/18

*Budget Support Documentation:?

Please briefly describe the budget support documentation being provided.
Spreadsheet from Pavement Management System

{Month) (Year)

Average Network PCI: :| Measurement Date:

Additional Information: ?
Project List is based on prior condition assessment and prioritization list from pavement management system.

Project Flexibility:

Pursuant to SHC Section 2034(a)(1), this project list shall not limit the flexibility of an eligible city or county to
fund projects in accordance with local needs and priorities, so long as the projects are consistent with SHC
Section 2030(b). After submittal of the project list to the Commission, in the event a city or county elects to
make changes to the project list pursuant to the statutory provision noted above, formal notification of the
Commission is not required. However, the Project Expenditure Report form that is due to the Commission by
October 1st each year, will provide an opportunity for jurisdictions to annually communicate such changes to
the Commission as part of the regular reporting process.

* Required information
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